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States Court of Appeals for the 
District of Columbia ! 


District Court of the United States 
for the District of Columbia. 


In Equity No. 60245 

Iowa City Light and Power Company, a corporation, 

Plaintiff, 


Harold L. Ickes, Administrator of the Federal Emergency 
Administration of Public Works; Horatio B. HacketIt, 
Assistant Administrator thereof; John Herrick, Ex¬ 
ecutive Assistant thereof; John J. Madigan, Acting 
Executive Officer thereof; F. E. Schnepfe, Director pf 
Projects Division thereof; Harry L. Hopkins, Admin¬ 
istrator of Works Progress Administration; Henry 
Morgenthau, Jr., Secretary of the Treasury of the 
United States; W. A. Julian, Treasurer of the United 
States, and Guy Allen, Chief Disbursing Officer, Divi¬ 
sion of Disbursements of the Treasury of the United 
States, Defendants. 

I 

I 

j 

United States of America, 

7 

District of Columbia, ss: 

i 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers wbre 
filed and proceedings had, in the above-entitled 
cause, to wit:— 


United 


a 
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1 Bill of Complaint 

Filed December 10 1935 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity No. 60245 

Iowa City Light and Power Company, a corporation, 

Plaintiff f 

vs. 

Harold L. Ickes, Administrator of the Federal Emergency 
Administration of Public Works; Horatio B. Hackett, 
Assistant Administrator thereof; John Herrick, Ex¬ 
ecutive Assistant thereof; John J. Madigan, Acting 
Executive Officer thereof; F. E. Schnepfe, Director of 
Projects Division thereof; Harry L. Hopkins, Admin¬ 
istrator of Works Progress Administration; Henry 
Morgenthau, Jr., Secretary of the Treasury of the 
United States; W. A. Julian, Treasurer of the United 
States, and Guy Allen, Chief Disbursing Officer, Divi¬ 
sion of Disbursements of the Treasury of the United 
States, Defendants . 

Now comes the Plaintiff and files this its Bill of Com¬ 
plaint, and for its cause of action against the Defendants 
alleges: 

Paragraph I. 

Plaintiff is a corporation organized and existing under 
the laws of the State of Delaware, and has its princi- 

2 pal office in said state and its corporate domicile in 
the City of Wilmington, Delaware, but is qualified to 

do business in the State of Iowa as a foreign corporation, 
and has its principal office in said state in the City of Iowa 
City, Iowa, and sues in its own right. 

Paragraph II. 

The Defendants and each of them are administrative offi¬ 
cers or employees of the United States of America, residing 
in the District of Columbia, and can be found within the 
District of Columbia, and are more particularly identified 
as herein specifically set forth: 



I 


IOWA CITY LIGHT AND POWEB CO. YS. H. L. ICKES ET AL. 3 


Harold L. Ickes is the duly appointed, qualified, and act¬ 
ing Administrator of the Federal Emergency Administra- j 
tion of Public Works (hereinafter called PWA), appointed 
by Executive Order of the President of the United States| 
of America dated July 8, 1933, in pursuance of the provi¬ 
sions of Section 201 (a) of Title II of the Act of Congress 
of June 16, 1933, entitled “National Industrial Recovery 
Act”. 

Horatio B. Hackett is the duly appointed, qualified, and! 
acting Assistant Administrator of PWA. 

3 John Herrick is the duly appointed, qualified, and 
acting Executive Assistant of PWA. 

i 

John J. Madigan is the duly appointed and qualified Act¬ 
ing Executive Officer of PWA. 

F. B. Schnepfe is the duly appointed, qualified, and act4 
ing Director of Projects Division of PWA. \ 

Harry L. Hopkins is the duly appointed, qualified and 
Acting Administrator of the Works Progress Administraf 
tion (herein called WPA) appointed by Executive Order of 
the President of the United States, numbered 7034, dated 
May 6, 1935, in pursuance of the provisions of Section 20j 
(a) of Title II of the National Industrial Recovery Act; ! 

Henry Morgenthau, Jr. is the duly appointed, qualified^, 
and acting Secretary of the Treasury of the United States 
and, as such, has general supervision and control over tlte 
disbursement of the public funds of the United States. 

W. A. Julian is the duly appointed, qualified, and acting 
Treasurer of the United States and, as such, is, under tbe 
supervision oT the Secretary of the Treasury, in control 
of the disbursement of the public funds of the United 
States. 

Guy Allen is the duly appointed, qualified, and actihg 
Chief Disbursing Officer of the Treasury Department 

4 and, as such, is at the head of the Division of Dis¬ 
bursements of the Treasury Department and is in 

control of the actual drawing and issuing of checks on be¬ 
half of the United States and the actual disbursements of 
the public funds of the United States. | 

Said defendants and each of them are, as hereinafter 
more specifically set forth, exercising and threatening (to 
exercise, and are performing and threatening to continue 
to perform certain acts pursuant to alleged powers and 
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authority claimed by them and each of them to be conferred 
upon them and each of them in their aforesaid official capa¬ 
cities under the National Industrial Recovery Act and un¬ 
der the Emergency Relief Appropriation Act of 1935 and 
other Acts of Congress but which powers and authority are 
not actually, lawfully or constitutionally conferred upon or 
vested in them or in any of them thereby. 

Paragraph III. 

This is a civil cause in equity, arising under the Consti¬ 
tution and laws of the United States, and under the equity 
powers of the courts of the District of Columbia. 

Paragraph IV. 

The City of Iowa City, Iowa, is a municipal corporation 
organized and existing under the general municipal cor¬ 
poration laws of the State of Iowa, whose territorial 

5 limits are now and at all other times hereinafter 
mentioned have been entirely within the County of 

Johnson in the State of Iowa. 

Paragraph V. 

Plaintiff institutes and brings this action both as a Fed¬ 
eral, State, County and Municipal taxpayer suffering spe¬ 
cial and substantial damages not suffered by such tax¬ 
payers generally, and also as the owner of real and per¬ 
sonal property and franchises which will be irreparably 
injured, damaged or destroyed, unless the relief prayed for 
herein is granted, and thereby Plaintiff will suffer direct 
pecuniary loss amounting to many thousands of dollars, 
all as more particularly set forth in the next succeeding 
paragraphs. 

Paragraph VI. 

Plaintiff is a taxpayer of the United States and of the 
State of Iowa and of the City of Iowa City, and is, in fact, 
the heaviest taxpayer in said City, being liable each year 
for Federal taxes of approximately Twenty Thousand Dol¬ 
lars ($20,000) exclusive of Federal excise taxes, and for 
state and local taxes of approximately Twenty-five Thou¬ 
sand Dollars ($25,000) exclusive of sales taxes; that 

6 it is the owner of property in Johnson County, Iowa, 
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subject to taxation for state and city purposes and fo^* 
all proper federal purposes. Plaintiff is subject to spe r 
cial tax burdens to which taxpayers generally are not subj- 
ject, including among others, the tax upon electrical energy 
sold by Plaintiff for domestic and commercial consumptioiji 
in an amount equal to three per cent (3%) of the price for 
which Plaintiff sells the same, imposed by Section 616 of 
the Federal Revenue Act of 1932 as amended. 

Paragraph VII. 

Plaintiff is now and for a number of years last past haS 
been engaged in the manufacture and generation of gas and 
electrical energy and in the transmission, distribution and 
sale thereof to the City of Iowa City and the inhabitant^ 
thereof, to the incorporated Town of Coralville in Johnson 
County, Iowa, and its inhabitants, and to the incorporated 
Town of University Heights and its inhabitants, and to thp 
unincorporated village known as Coralville Heights and 
its inhabitants, and to the inhabitants of rural territory 
adjoining and surrounding the City of Iowa City, Iowa. 

Plaintiff owns a combined steam and hydro electric 
7 plant at Coralville in Johnson County, Iowa distant 
about two (2) miles from Iowa City and a gas plafit 
and gas and electricity distribution systems in Iowa City, 
which plants and distribution systems are modern and effi¬ 
cient, and are sufficient to supply all the present and rea¬ 
sonably to be anticipated future needs of Iowa City afid 
the territory now served by Plaintiff; that Plaintiff’s pres¬ 
ent service is modern, adequate and efficient and of a high 
order, and that it adequately serves the territory aforesaid; 
that Plaintiff’s entire business is wholly intrastate. The 
value of Plaintiff’s electric plant and distribution system 
is $1,482,899, and the value of its gas plant and distribution 
system is $716,780. The gross revenue received by Plain¬ 
tiff during the year 1934 from its electric service amounted 
to $464,363.80. 

Paragraph Vlll. 

- 

In the year 1934 the Town of Coralville granted Plaintiff 
an electric franchise extending for the term of twenty-five 
(25) years. In the year 1935 the incorporated Town bf 
University Heights granted Plaintiff an electric franchise 
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for a term of fifteen (15) years. Such franchises are now 
in full force and effect. Plaintiff possesses valid 

8 operating rights and franchises for serving all the 
rural territory contiguous to Iowa City. In the year 

1909 Iowa City, Iowa granted Plaintiff’s predecessor in in¬ 
terest an electric franchise which franchise was validly as¬ 
signed to this Plaintiff in the year 1912. By its terms the 
franchise so granted by the City of Iowa City expired on 
the 11th day of January, 1934. Since the expiration of 
such franchise, the City of Iowa City has regulated the 
rates to be charged by Plaintiff in furnishing electric ser¬ 
vice. Plaintiff has continued to supply the City of Iowa 
City and the inhabitants thereof with electric service; and 
during such period has sold or contracted to sell to the 
City of Iowa City electric light and power for its sewage 
disposal system under contract entered into in November, 
1935, which contract extends for the period of one year 
with a right of renewal thereof on the part of the City; and 
has sold light for lighting the streets and public buildings 
and other public places therein. The City of Iowa City 
has given Plaintiff no notice to cease the use of the streets, 
alleys and other public places in supplying it and its in¬ 
habitants with electric light and power, and has given no 
notice to Plaintiff to remove its poles and wires from 

9 the streets, alleys and other public places therein, 
but has continued to utilize Plaintiff’s facilities and 

to receive and avail itself of Plaintiff’s service. Plaintiff 
is the only person, firm or corporation engaged in supply¬ 
ing electric light and power to the City of Iowa City and to 
the other communities served by it and to their inhabitants, 
and is the only person, firm or corporation now able to 
supply electric light and power to such communities and 
their inhabitants. 

Paragraph IX. 

Power to regulate rates for electric services in the City 
of Iowa City is vested by the laws of the State of Iowa in 
the City Council. The rates charged the consumer of elec¬ 
tricity in Iowa City by Plaintiff are reasonable rates, and 
the average cost of electrical energy to the inhabitants of 
Iowa City has decreased over fifty per cent (50%) since 
1922, and the rates now in force therein were established 
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by the City Council of said City in the month of July 1934, 

! and are such that the average cost of electricity to the con¬ 
sumer is less than the average cost in any City in Iowri 
similarly situated and of comparable size. 

10 Paragraph X. 

Plaintiff has made its investment in its combined steaip 
i and hydro-electric plant at Coralville and in its electricity 
distribution system in Iowa City, and has incurred the risk 
thereof in the reasonable expectation that it would receive 
and continue to receive the patronage and business of Iov^ 
i City and its inhabitants until such time, if ever, as sai^l 
i City should lawfully terminate Plaintiff’s right to serye 
the City and its inhabitants, and lawfully procure or pro¬ 
vide for other sources of supply of electric energy, and uri- 
i til such time Plaintiff is entitled and is obligated by law ijo 
i continue to render such services to such City and its in¬ 
habitants. 

Paragraph XL 

Plaintiff’s services are, and at all times have been, ade¬ 
quate and satisfactory, and there have been no complaints 
or proceedings of any sort instituted on account of any 
claimed inadequacy or insufficiency with respect theretq. 
Plaintiff’s rates for each of its services do not yield a re¬ 
turn in excess of a fair and lawful return on the fair 

11 value of its property used and useful in rendering 
such service to the public. In the natural course of 

i events said City and its inhabitants would continue to pur¬ 
chase from Plaintiff for a long time to come all require- 
i ments of electricity, at least to the extent now so pur¬ 
chased; and, in any event, they would do so unless arid 
until said City might in a legal manner procure the ari- 
! thority and means of producing its own supply of electric 
energy. 

Paragraph A LL. 

Plaintiff is informed, and believes, and so alleges, that 
! PWA under the direction of Defendant Ickes and with the 
connivance and cooperation of the other Defendants hereiri, 
including the Defendant Hopkins and the WPA, has coh- 
! ceived, and for some time past has been executing through¬ 
out the country, a plan to promote municipal ownership 
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of local electric utilities and to set up such utilities to 
serve as “yardsticks’’ for the regulation of the 

12 rates of privately owned utilities. This plan is not 
intended to be, and, in fact, is not a regulation of 

interstate commerce or of any commerce affecting inter¬ 
state commerce, but is a regulation of purely intrastate 
commerce carried out without regard to local state policies 
as to the appropriate bounds of public ownership or as to 
the unreasonableness of existing rates, thereby extending 
Federal control over matters of intrastate commerce and 
local police power. 

This plan is effectuated by a pretended resort to the 
powers allegedly given PWA and the Defendants herein 
by Title II of the National Industrial Becovery Act, sup¬ 
plemented more recently by the ^Emergency Belief Appro¬ 
priation Act of 1935. Purporting to act thereunder PWA 
and the Defendants have made open offers and representa¬ 
tions throughout the country that they will authorize, 
finance and construct electric systems as public works proj¬ 
ects under said Acts upon the application of municipalities 
therefor. In order to induce municipalities in the 

13 various states to make applications and to conspire 
and act in concert with the Defendants in the accom¬ 
plishment of their illegal purpose and in the unconstitu¬ 
tional and illegal disbursement of public monies of the 
United States, PWA and the Defendants have publicly and 
privately offered to give outright to municipalities 30% of 
the cost of construction of local intrastate electric systems. 
More recently, pursuant to the unrestricted terms of the 
aforesaid Emergency Belief Appropriation Act of 1935, 
this offer has been liberalized to include, in many cases, a 
gift of 45% of such cost. It is also provided that, where 
necessary, the remainder of the cost of such PWA projects 
will be met by PWA through so-called “loans” at low in¬ 
terest rates of 3*J4 % or 4%, which rates are, in many cases, 
much lower than those at which funds would be available 
from other sources to such municipalities for such pur¬ 
poses, the “loans” to be repaid over a long period of 
years; furthermore it is represented to the municipalities 
of the country that they may secure such “loans” as mere 
advances to be repaid if at all solely from the net earnings 
of such electric systems. In many cases PWA proceeds 
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I 

with such a project with no prospect whatever that its so-l 
called “loan” will ever be repaid. Further to in-! 

14 duce such applications, agents acting for PWA and 
the Defendants have repeatedly canvassed various 

sections of the country where PWA has, in accordance with 
its plan, deemed such projects especially desirable; such 
agents have met with municipal officials and have urged 
and suggested to them that they should make applications 
1 for such electric systems. Through newspaper and othet 
publicity PWA has sought to induce such applications and 
to stimulate interest in the inauguration of such municipal 
systems. This plan is frankly acknowledged by PWA iiji 
public press releases, in public statements of Defendant 
Ickes, in instructions given to PWA and/or WPA agents 
charged with the administration of PWA and/or WP^ 
functions, in negotiations with existing private utilities and 
otherwise. I 

Having induced municipalities to make such application^, 
PWA and the Defendants, and particularly the Defendant 
Ickes and his agents, select those which fit into their scheme 
of social planning. That is, those localities are selected 
wherein the presence of a publicly owned electric systein 
seems to PWA to be most desirable and most effective as a 
so-called yardstick, the operations of which would dri^fe 
down the rates of existing privately owned utilities 

15 either by direct competition in the locality or by the 
fear on the part of the private utility in an adjacent 

locality that the operation of the PWA system would le$d 
to demand for similar systems in its locality. In ordbr 
most effectively to obtain its ends PWA will usually suspend 
its proposal to finance and construct such a system if the 
existing privately owned system will reduce its rates to! a 
level deemed by PWA to be “socially desirable”; other¬ 
wise the project is financed and constructed. PWA has 
never definitely and publicly formulated the level to which 
it requires private utilities to conform their rates, but a6ts 
in an aribtrary, unforeseeable manner in each case. The 
rates so exacted, however, do not provide a reasonable re¬ 
turn to such utilities upon their investment, are much less 
than those fixed by authorized state regulatory bodies, and 
are determined without hearing such utilities and without 
any consideration whatever of the elements required by the 
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due process clauses of the Fifth and Fourteenth Amend¬ 
ments to be considered in rate regulation. 

In furtherance of said plan, among other things, PWA 
and the defendants have recently issued circulars desig¬ 
nated PWA Circulars A, B, C, and D, setting forth a gen¬ 
eral, open, and unrestricted offer of PWA to make 

16 loans, grants, or loans and grants of Federal funds, 
ostensibly under the National Industrial Recovery 

Act or under the Emergency Relief Appropriation Act of 
1935, but which aim to effectuate and carry out the afore¬ 
said plan. The terms embodied in said open offer include 
the terms and conditions which have been or will be in sub¬ 
stance imposed upon the City of Iowa City, as hereinafter 
more particularly set forth, and such open offer constitutes 
the open and explicit parts of the plans of PWA and the 
defendants which, supplemented by implied understandings 
and obligations, enable PWA and the Defendants to bring 
the Federal Government into a field forbidden to it by the 
Federal Constitution, and by contract and economic power 
wholly to dominate such local electric utility service to the 
exclusion of state and local authorities and to the reckless 
and lawless destruction of the property and rights of the 
companies such as Plaintiff, lawfully supplying electric 
service in said municipalities. 

In granting or rejecting applications induced as afore¬ 
said, PWA ! has been especially freed by the Defendant 
Hopkins from the requirement that such projects may be 
undertaken only where there is labor for construc- 

17 tion available on relief rolls, and PWA and defen¬ 
dants in fact proceed wholly without regard to the 

possibility that unemployed men in the vicinity or other¬ 
wise will be given employment even of a temporary nature, 
so that whether any, slight or much employment is given 
is purely fortuitous. Moreover the dependability and eco¬ 
nomic soundness of existing private facilities, the capacity 
of the areas to absorb increased electric production, and 
other considerations relating to the need for such electric 
systems are excluded entirely by PWA in making its de¬ 
cisions. On the contrary, the dominant, determining and in 
many cases the sole consideration entertained by PWA and" 
the defendants is the rate level, of the existing utilities and 
the question whether a PWA municipal system will fit in 
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I 

most effectively with the aforesaid scheme and plan o£ 
PWA to control and lower electric rates throughout the 
country and to cover the country with publicly owned sys¬ 
tems for the demonstraton of conceptions of social planning 
entertained by PWA and the Defendants. 

IJpon selection of a municipality for such a project PWA 
enters into negotiations with it, looking to an agreement 
or arrangement, similar to that entered or to he 

18 entered into with the City of Iowa City hereinafter 
more particularly described. PWA affords such a 

municipality free engineering and legal advice, revises 
plans, specifications and drawings, and exerts every influ¬ 
ence upon said City to secure compliance with its ideas qf 
how the project should be designed, constructed and oper¬ 
ated best to carry into effect PWA’s and Defendants’ un¬ 
lawful plan herein set forth. The municipality becomes in 
fact, the mere tool of PWA and while the project is beipg 
carried out and constructed and thereafter operated, the 
PWA requires that every move be taken only with the spe¬ 
cific approval, oversight, and direction of its agents, as 
will be apparent from the typical arrangement with the 
City of Iowa City above referred to. Where PWA con¬ 
siders it necessary to its scheme of control, as aforesaid, 
it retains absolute power over the rates to be charged by 
the proposed plant in order most effectively to carry out i^s 
aforesaid plan and to control and if possible to destroy any 
existing privately owned system directly competing with 
such PWA system. Where possible, PWA procures under¬ 
standings from the municipality that the privileges and 
franchises of the existing system will be revoked ahd 

19 terminated when the PWA project is ready for oper¬ 
ation. 

Paragraph Xlla. 

1 

Pursuant to and as part of the foregoing plan and schetne 
of the PWA and the Defendants, and their activities and 
the activities of their agents in furtherance of said plan 
or scheme, the City of Iowa City and the Mayor, members 
of the City Council and other officials of said City, actihg 
both individually and jointly, were moved and induced j to 
conspire, confederate and unlawfully agree with the Defen¬ 
dants, by and through unlawful means, including unlawful 
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use of public funds of the United States and in violation of 
Plaintiff’s rights under the Constitution of the State of 
Iowa and of the United States of America and the statutes 
enacted pursuant thereto, to finance and to cause the con¬ 
struction in the City of Iowa City of a steam electric gen¬ 
erating plant and an electric distribution system. Such 
facilities would completely duplicate and render useless 
Plaintiff’s adequate, modern and efficient facilities by which 
such services were then and are now rendered to said City 
and its inhabitants, and would thereby deprive Plaintiff of 
the business of said Citv and its inhabitants and of all of 
its revenues therefrom, all of which would unlawfully de¬ 
stroy or greatly impair the value of Plaintiff’s prop- 

20 ertv and franchises used in rendering such service. 
Likewise, pursuant to and as a part of such scheme 

and conspiracy, on or about the 8th day of January, 1934, 
an application was made by said City of Iowa City to the 
PWA and Defendant Ickes for a loan and grant totaling 
$917,000, a copy of which application is hereto attached 
marked Exhibit “A” and by this reference made a part 
hereof. That in September, 1934, in further pursuance of 
such unlawful conspiracy, such application was approved 
by PWA, and PWA and Defendant Ickes submitted to the 
City Council of Iowa City a loan and grant agreement, a 
copy of which is hereto attached marked Exhibit “B” and 
by this reference made a part hereof; that under the terms 
of said loan and grant agreement provision was made for 
the advance to Iowa City of a total of $917,000, of which 
30% of the cost of labor and materials to be used in said 
project would be a grant and the balance a loan at 4% in¬ 
terest to be evidenced by revenue bonds to be payable out 
of the future earnings of the plant; that thereafter on or 
about the 5th day of October, 1934, the City Council of Iowa 
City adopted a resolution to withdraw the City’s applica¬ 
tion for a loan and grant and to return said loan and 

21 grant agreement to Defendant Ickes as Administra¬ 
tor of the Federal Emergency Administration of 

Public Works; that thereafter on the 5th day of April, 
1935, the City Council of Iowa City made application for 
the renewal and reinstatement of its original application 
for a loan and grant, and Plaintiff is informed, and believes, 
and therefore alleges, that pursuant to and as a part of 
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such, scheme and conspiracy such application was rein-j 
stated by PWA; that thereafter and on or about the 17tl^ 
day of June, 1935, the City Council of Iowa City adopted a 
resolution to revive the City’s application to PWA pur¬ 
suant to which the City informed the Defendant Ickes and: 
PWA that it desired only a grant of 45% of the cost of 
labor and material in connection with the proposed munic^ 
ipal plant project, the remaining cost to be defrayed by 
the issuance of bonds to be sold to some purchaser other 
than PWA. 

Plaintiff is informed, and believes, and therefore alleges; 
that in pursuance of such illegal plan and undertaking 
1 PWA, acting through Defendant Horatio B. Hackett, on of 
about the 7th day of October, 1935 entered into an under4 
taking with the City of Iowa City in the form of a grant} 
agreement, a copy of which is attached hereto under mark 
of Exhibit “C” and by this reference made a partj 

22 hereof, under the terms of which PWA offered to 
make an outright grant of 45% of the cost of thq 

project, such grant, however, not to be in excess of $413, j 
I 000; that the terms and conditions under which said gran^; 
i will be extended are determined by Defendant Ickes and, 
as prescribed in said grant agreement, are set forth in 
1 PWA Circular D dated September 20,1935, a copy of whicli' 
is attached hereto marked Exhibit “D” and by this refer¬ 
ence made a part hereof. 

i Paragraph XHb. 

i 

The City of Iowa City, Iowa, is wholly without authority 
to establish a municipally owned and operated electric 
light and power plant and distribution system without ob r 
1 taining the requisite authority therefor from the voters of 
said City at an election duly called and held. An election 
1 was held in said City on the 17th day of April, 1934, at 
which election the following question was submitted to the 
voters: 

“Shall the City of Iowa City, Iowa, establish, erect, exr 
1 tend, maintain and operate within or without its corporate 
i limits, an electric light and power plant, with all the neces- 
! sary poles, wire, machinery, apparatus and other requisites 
of said plant; the maximum amount which may be 

23 expended for the establishment, construction or ac- 
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quisition of such plant shall be $917,000 to be paid for 
out of the future earnings of said plant, and as pro¬ 
vided by Sections 6134-dl to 6134-d7, inclusive, of the Code 
of Iowa, 1931, as amended by Senate File No. 103, Chapter 
74-55 G. A. Special, passed by the 45th General Assembly, 
Special Session V 9 

At such election there were cast a total of 5763 votes, of 
which 2804 were in the negative and 2959 were in the affirm¬ 
ative. The affirmative votes cast amounted to but 51% of 
the total votes cast. Said election failed to provide the 
requisite authorization to establish such a plant for the 
reasons set forth in Paragraph XVI hereof. However, in¬ 
dependent of any claims of illegality with respect to such 
authorization, Plaintiff asserts the fact to be that the offer 
and prospect of a grant was the inducing cause of a favor¬ 
able vote on the question submitted; that without such 
grant, or the prospect of such grant, no authorization to 
construct any municipally owned plant would have been 
given by the voters, the instigation of Defendants and the 
hope of obtaining a Federal gift being the sole cause 

24 of the present apparent desire on the part of certain 
members of the City Council, officials and voters of 

said City to construct said project; that without said grant 
the City of Iowa City would not and could not finance the 
establishment and construction of said plant. Plaintiff 
therefore alleges that unless the City of Iowa City receives 
said grant, it will not proceed with the construction of the 
proposed project. 

Paragraph XIII. 

The City of Iowa City has, in return for such grant and 
as a condition of its being made, become obligated and has 
undertaken and agreed, or is about to become obligated or 
to undertake or agree, that the proceeds of such grant will 
be made available to it upon requisition in such amounts as 
Defendant Ickes deems sufficient from time to time, and 
shall in no event be available beyond the amount which in 
the judgment of Defendant Ickes is needed to com- 

25 plete the project; that the proceeds of the bonds and 
grant shall be deposited by the City of Iowa City in 

such class of banks as Defendant Ickes chooses; that such 
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proceeds shall be expended by the City of Iowa City only 
as Defendant Ickes consents; that all details of plans, draw-1 
ings, construction contracts, engineering, supervision, in¬ 
spection, etc., shall be according to the will of Defendant 
Ickes; that all work on the project shall be done under the 
regulation of Defendant Ickes; that all contractors shall 
be equipped with bonds and insurance as Defendant Ickes 
desires; that Defendant Ickes may cancel the contract with 
the City of Iowa City at any time he wishes, if in his opin¬ 
ion the City of Iowa City has unreasonably delayed in 
carrying out any of its duties; that the aforesaid funds I 
shall be available to the City of Iowa City only subject to 
the power of Defendant Ickes to withhold them if he is not 
satisfied that the City of Iowa City has complied with j 

26 all provisions of the agreement; and that in other! 
respects the will of Defendant Ickes shall control the | 

City of Iowa City’s action, even to the extent of the naming j 
of the project. Furthermore, the Defendant Ickes, or his j 
agents, will be permitted to fix, and from time to time I 
change, minimum rates of pay and minimum hours for all j 
persons employed on such construction, to enforce employ- j 
ment preferences other than such preferences as are pro-! 
vided for under the laws of the State of Iowa, to designate 
agencies through which workmen may be employed, to re- j 
quire disclosure to PWA of all information which PWA may | 
desire with respect to such construction work, and in other! 
Ways to regulate the construction of such plant and distri-! 
bution system. That the proceeds of said grant will not | 
be made available to the City of Iowa City until the condi- j 
tions prescribed by law and by the regulations of the Fed- j 
eral Emergency Administration of Public Works are ■ 

27 complied with. j 

j Paragraph XIV. 

i While the procedure pursued by PWA, Defendant Ickes,! 
and his agents in passing upon applications of municipali- j 
ties for loans and/or grants does not provide for a hearing j 
on the part of those whose property and rights will be in-1 
jured or destroyed through the authorization and construe^ 
tion of such municipal systems, Plaintiff requested and 
Sought a hearing before PWA relative to said application | 
of the City of Iowa City. Representatives of Plaintiff were 
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accorded the privilege of making oral protests not before 
PWA or before any of the Defendants, but before a single 
employee whose relationship to PWA was not disclosed, 
and snch protests were made. Plaintiff has, however, con¬ 
stantly been denied the privilege of a hearing before PWA 
or any of the Defendants. Nevertheless, Plaintiff 

28 filed with PWA a comprehensive written protest 
against the approval of the application of the City 

of Iowa City. There is no further board, agency or official 
of the United States to whom Plaintiff may apply to pre¬ 
vent the consummation of the project in the City of Iowa 
City. Plaintiff has exhausted all administrative remedies 
which it could possibly have to prevent such action. Not¬ 
withstanding Plaintiff’s protests of the application of the 
City of Iowa City, Plaintiff is informed, believes and avers 
the facts to be that such protests were given no considera¬ 
tion whatsoever by PWA, but that for no purpose other 
than that of driving down Plaintiff’s rates and destroying 
Plaintiff’s business in accordance with the aforesaid plan 
of PWA and upon findings that the action of PWA would, 
in fact, destroy and drive out Plaintiff’s business in the 
City of Iowa City, PWA approved the public works project 
for said City to be carried out under the pretended grant 
agreement as hereinbefore set out. 

Paragraph XV. 

If Defendants are permitted to consummate said unlaw¬ 
ful plan and arrangement and make such pretended grant 
to the City of Iowa City Plaintiff is informed and be- 

29 lieves, and therefore alleges, that Defendants will be 
successful in their attempt to instigate and encour¬ 
age other municipalities which, or the inhabitants of which, 
are now served by Plaintiff to apply for loans and grants 
to construct duplicating and/or competing electric plants 
and/or distribution systems, and the Defendants will au¬ 
thorize and make to said cities and towns loans and grants 
for such purposes, and that electric plants so financed and 
constructed will be operated in ruinous competition with 
Plaintiff. Plaintiff’s business consists of the business done 
by it in the City of Iowa City and in adjacent incorporated 
and unincorporated towns and in the rural areas served 
by it, all of which are served from its interconnected gen- 
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eration and transmission system. Each community served 
by Plaintiff enables Plaintiff better to serve the remaining 
communities, and none may be withdrawn without impair! 
ment of Plaintiff’s ability to serve the remainder of it^ 
customers or without substantially increasing the cost of 
service to them. The loss, therefore, of a number of locaj 
businesses would destroy or render useless much of Plain¬ 
tiff’s modern efficient and valuable properties, and woulcl 
thereby cripple Plaintiff in the exercise of its rights, priviL 
leges and duties under its franchises. In this mah- 

30 ner if Defendants are permitted to carry out theii' 

plans Plaintiff’s business will be completely de¬ 
stroyed and its property rendered useless and valueless, 
and Plaintiff will be forced into bankruptcy. ! 

Paragraph XVI. 

Proceedings for the authorization of a municipally owne^ 
electric light and power plant and distribution system ih 
the City of Iowa City depend for validity upon the legality 
of an election held for such purpose on the 17th day of 
April, 1934, and upon the legality of the authorization givdn 
at such election. Such proceedings are wholly defective 
in that: 

(a) No action was taken by the City Council to establish 
a municipally owned electric light and power plant and dis¬ 
tribution system until April 5, 1935, and the authority, if 
any, given the City Council of Iowa City to establish such 
plant by the election of April 17, 1934 expired before the 
enactment of any ordinance establishing said plant when 
the City Council failed to establish said plant within a rea¬ 
sonable time after said election but on the contrary tabled 
the ordinance proposed for that purpose. 

(b) The election of April 17,1934 conferred no authority 
for the establishing of a municipally owned electric light 
and power plant and distribution system, or for the issu¬ 
ance of bonds therefor, because of the insufficient affirma¬ 
tive vote as required by Section 1171-d4 of the 1931 Code 
of Iowa. 

(c) No valid election has ever been legally called 

31 by the filing of legal and proper petitions, or other¬ 
wise, for the purpose of submitting to the qualified 

electors of the City of Iowa City any question of establish- 


i 
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ing a municipally owned electric light and power plant and 
distribution system, or for the purpose of issuing bonds 
therefor. 

(d) No such legal notice of the election of April 17, 1934 
was ever given as by law provided. 

(e) Such notice of the election of April 17, 1934 as was 
given was never legally authorized, and the election held 
pursuant thereto was a nullity. 

(f) The authorization for the election of April 17, 1934, 
if valid for any purpose, conferred authority only to estab¬ 
lish a plant and distribution system to be paid for solely 
out of future earnings, and no such plant and distribution 
system may validly be established except in strict accord¬ 
ance with the terms and provisions of the petitions for such 
election. 

(g) The question submitted to the voters of Iowa City 
at the election of April 17,1934 was void for duality, repug¬ 
nancy, ambiguity and confusion, and conferred no legal 
authority for the establishing of any municipally owned 
electric, light and power plant and distribution system. 

(h) The preelection inducements to voters to cast a fa¬ 
vorable vote for the project upon the representation that 
if the project was approved the power existed to acquire 
Plaintiffs plant and/or distribution system voided the elec¬ 
tion and rendered it a nullity. 

(i) The authority, if any, conferred by the election of 
April 17, 1934, did not authorize the acceptance of 

32 any grant of Federal funds to defray any part of the 
cost thereof. 

(j) The City of Iowa City has no power under the laws 
of Iowa, either with or without an election, to borrow from 
the Public Works Administration, or to accept a grant or 
gift of the Federal Government, or the Federal Emergency 
Administration of Public Works, and particularly a grant 
upon the terms and conditions proposed. 

(k) Acceptance of the grant on the conditions imposed, 
and required to be agreed to, or required to be adhered to 
as a condition of any such grant, constitutes the abrogation 
and surrender and the delegation to Defendant Ickes and 
to PWA and its officials of sovereign legislative powers 
of the State of Iowa delegated by the legislature to the City, 
but not, under the Constitution of Iowa, delegable by it; 
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and the imposition and carrying out as an executive or ad+ 
ministrative act of said conditions by Defendant Ickes and 
the officials of PWA constitutes an invasion by the Federal 
Government and its executive department and administra¬ 
tive officers of the reserved powers of the state in violation 
of the Tenth Amendment to the Constitution of the United 
States. 

Paragraph XVII. 

Plaintiff has repeatedly requested information as to th6 
status of the City of Iowa City’s application for a loan 
and/or grant, but was wholly unable, except as hereinafter 
stated, to procure any evidence with respect to the allowj- 
ance of said application, or of the receipt by said City oi* 
any proceeds of any such grant from the public records of 
the City of Iowa City or otherwise. In pursuance of 

33 the conspiracy hereinbefore set forth said City, and 
the Defendant herein, have withheld all possible in¬ 
formation respecting said application or the remitting by 
PWA, or the receipt by said City of any proceeds of an^ 
such grant. In a collateral proceeding in which said City 
was a party, pending in the District Court of the State of 
Iowa in and for Johnson County, counsel for said City oh 
the 18th day of November, 1935, produced in open Courf, 
and for the first time made available to Plaintiff, the offer 
of PWA, a copy of which is annexed hereto as Exhibit “C’’, 
and produced a check or remittance in the amount of 
$28,140 dated on or about the 28th day of October, 193&, 
representing the first advance grant payment by PWA in 
connection with said project. 

Paragraph XVTII. 

The business of furnishing and providing electric cut- 
rent in and to the City of Iowa City, and in and to tljie 
surrounding communities and territory within Johnson 
County, Iowa, in which Plaintiff is wholly engaged and in 
which it is threatened and intended by Defendants that said 
City of Iowa City may be enabled to engage, through the 
unlawful disbursement of public funds of the United 

34 States, is and will be wholly carried on and trans¬ 
acted within the confines of the State of Iowa, and 

does not in any respect constitute commerce with foreign 
nations or among the states within the provisions of Arii- 
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cle I, Section 8, Clause 3, of the Constitution of the United 
States. 

Paragraph XIX. 

The proposed project is not for a national or other public 
purpose for the following reasons: 

(a) There is no need for the construction of an electric 
generating plant or electric distribution system in the City 
of Iowa City since any and all possible need for electric 
energy and service in said locality is now and for a long 
time past has been and will continue to be fully and ade¬ 
quately provided and supplied by private capital and enter¬ 
prise and by means of capital invested in and represented 
by Plaintiff's existing plant and equipment which it oper¬ 
ates as a public utility subject to the laws of the State of 
Iowa. 

(b) The proposed project is solely a local project con¬ 
fined to the immediate locality of the City of Iowa City, 
and for the alleged benefit solely of certain consumers of 
electricity in said locality, and is not, and cannot be, for 
the purpose of serving or providing any benefit for the gen¬ 
eral public of the United States, and will not, and cannot, 
affect the general welfare of the United States. 

(c) The expenditure of Federal funds for such project 
can inure only, if at all, to the private benefit of the 

35 consumers of electricity in and about the City of 
Iowa City, and to the said City in its private and 
commercial capacity, and said expenditure is solely for a 
private purpose. 

(d) The only possible further benefit which could be 
served or promoted by the expenditure of Federal funds 
for the proposed project is the private individual benefit 
to manufacturers and producers of materials, equipment 
and electric appliances to be purchased, acquired and con¬ 
structed thereby, and to the builders, contractors and pro¬ 
viders of labor to be expended in the assembly and con¬ 
struction thereof, and if any secondary or ultimate or inci¬ 
dental benefit should result from the stimulation of indus¬ 
try and increase of profits in the manufacture, sale, assem¬ 
bly, transportation and installation of materials entering 
into the construction of said project, the same will be 
merely secondary, remote and contingent benefit and the 
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expenditure of public funds for such purpose will constitute 
a disbursement and expenditure for the private gain and 
profit of such manufacturers, producers, sellers, builders 
and contractors. 

Paragraph XX. 

i 

The funds employed in making such grants for the con¬ 
struction of municipal utilities, and particularly the funds 
to be employed for the grant to the City of Iowa City, are 
largely if not wholly funds borrowed by the United States. 

Paragraph XXI. 

36 The contemplated and threatened grant of public 
funds of the United States to the City of Iowa City 

is sought to be made and justified solely by virtue of the 
provisions of Title II of the National Industrial Recovery 
Act (June 16, 1933, ch. 90, 38 Stat. 195) and/or the Emer¬ 
gency Relief Appropriation Act of 1935 (April 8, 1935, ch. 
48, 49 Stat. 115), and executive orders and regulations of 
the President of the United States claimed to be promul¬ 
gated pursuant thereto, and by actions of the defendants 
claiming to act under or by authority of one or more of 
said statutes, executive orders and/or regulations. 

Paragraph XXII. 

' I 

The threatened grant and disbursement of public funds 
of the United States and delivery thereof to said City for 
the purposes and uses herein set out are illegal and un¬ 
authorized and contrary to the scope and the authority of 
Title II of the National Industrial Recovery Act and of the 
Emergency Relief Appropriation Act of 1935, because j 
(a) Section 202 of the National Industrial Recovery Adj 
provides that the Public Works Administrator shall prej 
pare a comprehensive program of public works. Section 
203 of said Act provides that said Administrator 

37 may construct and finance or aid in the construction 
and financing of any public works project 4 ‘included 

in the program prepared pursuant to Section 202.” No 
such comprehensive program has ever been prepared and, 
as publicly announced by PWA, the only program ever pre¬ 
pared is the sum of the particular projects which PWA has 
at any given time approved. This does not constitute tljie 
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preparation of a comprehensive program as required by 
said Section 202 but is a mere catalogue of action taken. 
Tbe proposed project, therefore, forms no part of such a 
comprehensive program. Said project is so situated and 
located that it can form no part of any national project or 
program of National public works, and therefore the inclu¬ 
sion or attempted inclusion thereof in any such contem¬ 
plated or projected program would be unreasonable, capri¬ 
cious, arbitrary and in excess and outside the scope of the 
purposes, powers and authority provided in Sections 202 
and 203 of the National Recovery Act. 

38 (b) The proposed project is not reasonably de¬ 
signed or capable of increasing employment quickly, 

or relieving unemployment, but on the contrary will tend 
to increase and cause greater unemployment among em¬ 
ployed persons, and is not a reasonably appropriate means 
of accomplishing any increase of employment or relief of 
unemployed persons. Plaintiff is informed, believes, and 
so alleges, that of such unemployment as exists in the City 
of Iowa City, or its vicinity, there is virtually none among 
persons who can be employed on projects of this sort. The 
project will require almost altogether skilled workmen, 
and has no reasonable relation to the unemployment situa¬ 
tion in Iowa City, Iowa. Moreover, the project will inevit¬ 
ably cause permanent unemployment of many, and even¬ 
tually all, of those now in Plaintiff’s employ and engaged in 
its electrical department. 

(c) Section 202 of the National Industrial Recovery Act 
by particularly enumerating in the list of public 

39 works for which public money may be loaned and 
granted “development of water power” and “trans¬ 
mission of electrical energy” has excluded projects such as 
the proposed steam operated generating plant and electric 
distribution system. No other provision of said Act au¬ 
thorized a municipal generating plant or electric distribu¬ 
tion system of such a type or character. Furthermore, 
even if authority to make such a loan and grant were con¬ 
ferred by said Act, such authority expired on June 16, 1935 
by virtue of Section 201 (d) of said Act, which authority 
is not extended by the aforesaid Emergency Relief Appro¬ 
priation Act of 1935. 
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(d) Said project is wholly useless and wasteful in that 
it duplicates and, to the extent of such duplication, destroys 
Plaintiff’s existing adequate, reasonable and satisfactory 
system. The result of the construction of the proposed 
project will be to interfere with instead of to “promote the 

fullest possible utilization of the present productive 

40 capacity of industries” as required by Section I of 

the National Industrial Recovery Act. Should Plain¬ 
tiff be deprived of its business within the City of Iowa City 
and be compelled to remove its poles, lines and other equip¬ 
ment therein, Plaintiff would be incapacitated from render¬ 
ing service to the consumers in the adjacent localities at 
rates which such consumers could possibly afford to pay. 
The result would, therefore, be the loss of service to these 
consumers, and the rendering idle, useless and valueless 
of additional property of Plaintiff. j 

(e) Neither the National Industrial Recovery Act noir 
the Emergency Relief Appropriation Act of 1935 author¬ 
izes the making of loans and grants to finance competitive 
projects destructive to lawful private industry already 
established and adequately serving the public. The makidg 
of loans and grants for such a project as herein contem¬ 
plated tends to increase unfair competitive practices 

41 instead of to “eliminate unfair competitive prac¬ 
tices” as required by Section 1 of the National In¬ 
dustrial Recovery Act. Competitive projects are likewise 
contrary to the rule prescribed by the President of the 
United States under the National Industrial Recovery Act 
as set forth in Circular No. 1 which provides that “proj¬ 
ects for the transmission of electric energy into territory 
not now served” will be preferred for grants. 

(f) Said project is not authorized by the Emergency 
Relief Appropriation Act of 1935 in that in accordance 
with Subsection (g) of Section 1 loans and grants are only 
authorized where in the determination of the President pf 
the United States not less than 25% of the aggregate lopn 
and grant is to be expended for work, and Plaintiff is in¬ 
formed, and believes, and therefore alleges, that this test 
has not been applied, in that the President has not deter¬ 
mined, with respect to the proposed project, or made ahy 

findings that not less than 25% of the aggregate of 

42 any loan and grant is to be expended for work. The 
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amount of local labor to be employed is insignificant. In 
the application of the City of Iowa City for a loan and 
grant (Plaintiff’s Exhibit ‘‘A” Page 12) it is stated: 

“It is estimated that this project will employ approxi¬ 
mately the equivalent labor of sixty men for twelve 
months.” 

(g) The acceptance of the proposed grant by the City 
of Iowa City is contrary to the statutes and laws of the 
State of Iowa for the reasons set forth in Paragraph XVI, 
and particularly Subsections (f), (i), (j), and (k) thereof. 

Paragraph XXIII. 

If said project should be held to be within the scope of 
the National Industrial Recovery Act or of the Emergency 
Relief Appropriation Act of 1935, then such Acts, and the 
proposed grant attempted to be made in reliance thereon, 
are unlawful, unconstitutional and void for the following 
reasons: 

(a) Neither of said Acts nor the grant attempted to be 
made in reliance thereon are authorized by any power dele¬ 
gated to the Federal Government by the Constitution; 

(b) The National Industrial Recovery Act and the 
43 Emergency Relief Appropriation Act of 1935 sev¬ 
erally attempt to extend the Federal power over mat¬ 
ters of intrastate commerce and state police power and 
regulation of public utilities in contravention of the Tenth 
Amendment to the Federal Constitution and constitute the 
taking of Plaintiff’s property in violation of the Fifth 
Amendment to the Federal Constitution; 

(c) Such Acts are unlawful, unconstitutional and void as 
failing to indicate or establish any adequate legislative 
standard to guide the administrative officers charged with 
the administration of said Acts, but on the contrary at¬ 
tempt unlawfully to delegate legislative power to the Presi¬ 
dent of the United States, and such administrative officers, 
including the Defendants herein; and to authorize the 
President and said officers to promulgate such rules and 
regulations having the force of law as will in his or their 
judgment best provide for the general welfare, in violation 
of Article I, Section 1, Article I, Section 8, Clauses 1, 2 and 
18, and Article II, Section 1 of the Constitution of the 
United States. The attempted extension of the Federal 
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Emergency Administration of Public Works by Sec-t 

44 tion 12 of the Emergency Belief Appropriation Act 
of 1935 is likewise an unlawful attempt to delegate 

legislative authority in that it provides that said Adminis T 
tration “is authorized to perform such of its functions un¬ 
der said Act and such functions under this joint resolution 
as may be authorized by the President”, and further that 
all money appropriated by said Act is “to be used in the 
discretion and under the direction of the President,” and 
no standard or guide of any kind is laid down in said Act 
for the exercise of such discretion. 

(d) Said Acts are severally unconstitutional and voicjl 
in that they fail to provide for any hearing for person^ 
whose rights will be injured and whose property will be 
taken by the action of the defendants, and thereby deny duj> 
procees of law as a matter of procedure in violation of thfe 
Fifth Amendment to the Federal Constitution. 

(e) The funds of the United States available and 

45 to be used for the Project herein described are bor¬ 
rowed funds. Article I, Section 8, Clause 2, of th^ 

Constitution, which grants to Congress power to borrow 
money, confers no authority to expend such borrowed 
funds, nor is such authority conferred by any other sectioh 
of the Constitution, for the purpose or in the manner hereih 
alleged. Nor does Article I, Section 8, Clause 1, of the Con¬ 
stitution which grants to Congress power to collect taxefe, 
confer authority to expend funds so raised for the put- 
pose or in the manner herein alleged. Furthermore, said 
projects will not promote the general welfare of the United 
States, but are exclusively for the local and private welfare 
of the consumers of electricity in said Cities. Said 

46 projects will, if anything, be to the general detriment 
of the United States by reason of creating an un¬ 
necessary and wasteful duplication of electricity distribut¬ 
ing facilities, and causing unemployment and loss of in¬ 
vested capital. Such secondary and incidental benefit, if 
any, as might result from the manufacture, sale, assembly 
and installation of wires, cables, transformers, etc., would 
be incidental, remote and contingent, depending upon the 
intermediate conduct of manufacturers and sellers of such 
articles and of those who contract for their installation, 
and the expenditure of funds for such purpose would be 
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merely for the private gam and profit of such manufac¬ 
turers, sellers and contractors. 

47 Paragraph XXIV. 

The proposed action by Defendants in carrying out said 
arrangement with the City of Iowa City will aid and abet 
said City in violating the laws and Constitution of the State 
of Iowa as herein more particularly alleged in Paragraph 
XVI, and will, therefore, be unlawful and void. The pro¬ 
posed grant is, and will be, invalid and unlawful as an 
illegal expenditure of Federal funds by the Defendants, 
and, therefore, the City will be obligated immediately to 
refund to the Federal Government the amount of the grant 
so illegally made and accepted by it. The City will there¬ 
upon become indebted to the Federal Government without 
warrant of law and in violation of the constitutional and 
statutory provisions of the State of Iowa and in violation 
of the authorization under which the City is proposing to 
establish a municipal electric light plant and distribution 
system. 

Paragraph XXV. 

Plaintiff is informed and believes and therefore alleges 
that the Defendants and said City are, in accordance with 
the aforesaid unlawful arrangement or understanding be¬ 
tween PWA and said City combining and conspiring 

48 together to consummate their joint design of con¬ 
structing and operating said project and to injure 

Plaintiff as hereinabove alleged, and will, unless restrained 
by this Court, immediately proceed to do so. Said City will 
immediately present to said Defendants, or one or more of 
them or their agents, additional requisitions of money to be 
furnished pursuant to said arrangement, and said Defen¬ 
dants, or one or more of them, will, unless restrained by 
this Court, make such funds available for the construction 
of said project by withdrawing the same from the Treasury 
of the United States, and will immediately direct that they 
proceed with such construction in pursuance of said un¬ 
lawful plan and arrangement. 

Paragraph XXVI. 

If Defendants, or any of them, shall carry out the pro¬ 
visions of said unlawful arrangement or understanding 
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with the City of Iowa City or do any or all of the Acts 
threatened by them as hereinbefore alleged, the property 
right of Plaintiff to enjoy its franchises and properties fre]e 
from destructive competition brought about by unlawful 
means and to conduct its business free from unlawful inter¬ 
ference will be immediately invaded and destroyed. 

49 The value of the franchises and business of the 
Plaintiff and of the tangible and intangible property 

acquired and used therein and of the private funds invested 
and risked therein represented by the capital stock and 
obligations of Plaintiff will immediately be greatly dam¬ 
aged and impaired and will finally be rendered utterly 
worthless. Plaintiff, as a taxpayer, will be specially in¬ 
jured as hereinbefore alleged and will have been and in tHe 
future will be subject to the deprivation of its property by 
taxation for a purpose without warrant in law or in the 
Constitution of the United States and in violation thereof. 
Plaintiff’s right as a taxpayer in said City of Iowa Cifjy 
that said City shall not be forced to violate the laws of tlfe 
State of Iowa and shall not be forced to enter into relation¬ 
ships with others, specifically the Defendants herein named, 
who are without authority to enter into such relationships, 
will be violated. By reason of the foregoing Plaintiff woujd 
suffer the loss of its property wdthout due process of law 
contrary to the Fifth and Fourteenth Amendments to the 
Constitution of the United States. 

Paragraph XX V11. 

50 Plaintiff alleges that all of the acts and proceed¬ 
ings of the Defendants hereinabove referred to, both 

consummated and threatened, are illegal and void, and thht 
if Defendants are permitted to carry into effect their plan 
and scheme for the erection of a municipally owned aid 
operated electric light and power plant and distribution 
system in the City of Iowa City it will constitute an illegal 
and unlawful invasion of the rights of this Plaintiff and 
will result in illegal and unlawful competition and in the 
confiscation and destruction of Plaintiff’s property located 
within and adjacent to said City and now used and useful 
in the performance of the public service of furnishing elec¬ 
trical energy to the inhabitants of said City and the terri¬ 
tory now served by the Plaintiff, and Plaintiff will suffer 
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immediate and irreparable injury, loss and damage not 
susceptible of definite appraisal or ascertainment for which 
it has and can have no plain, speedy and adequate remedy 
at law. 

Paragraph XXVTII. 

The City of Iowa City and the members of its governing 
body are not made parties defendant hereto because they 
are without the jurisdiction of this Court and service of 
process cannot be had upon them in the District of 

51 Columbia, and they are not necessary parties to this 
action. 

Paragraph XXIX. 

Plaintiff alleges that it is futile to ask said City to re¬ 
scind its unlawful arrangement and understanding with 
PWA and the Defendants, inasmuch as Plaintiff has pro¬ 
tested to said City against such arrangement and under¬ 
standing but it persists in its determination to consummate 
the same. 

Paragraph XXX 

The said City of Iowa City has, as hereinbefore alleged, 
announced its intention to join with Defendants in the im¬ 
mediate consummation of the said project. Plaintiff is in¬ 
formed and believes and therefore alleges that unless de¬ 
fendants are immediately restrained from doing so, they 
will at once perform the acts hereinbefore alleged. Plain¬ 
tiff is further informed and believes and therefore alleges 
that the giving of notice of application for a restraining 
order would precipitate such unlawful acts and there would 
immediately result all the mischief complained of by Plain¬ 
tiff herein and would cause Plaintiff immediate and 

52 irreparable injury, loss and damage, whereas re¬ 
straint of the doing thereof until disposition of Plain¬ 
tiff’s application for temporary injunction has been made 
would result in no detriment or injury to the defendants. 

WHEREFORE, the premises considered, the Plaintiff 
prays: 

(1) That process issue against the Defendants requiring 
them to answer this bill (but not under oath or affirmation, 
the benefit whereof is hereby expressly waived by the Plain- 
tiff). 

(2) That this Court grant Plaintiff a temporary re¬ 
straining order against Defendants, and each of them, en- 
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1 joining them and each of them, their officers, agents and 
all persons acting in the aid of said Defendants and theit 
successors in office, from doing any further act or thing t6 
carry out any of the provisions of said unlawful arrange^ 
ment with said City of Iowa City, and from in any manned- 
aiding in the construction or from financing the construe^ 
tion of such electric generating system in the City of Iowa 
City, and more specifically from entering into any arrange^ 
ment or agreement with said City for the purpose of conb 
structing or financing the construction of said project in 
said City, and from honoring any requisition and 

53 from transferring, lending, giving or disbursing to 
said City any funds whatsoever for said purpose, 

and from taking any step whatever designed to aid or faj- 
cilitate the financing or construction of said project, such 
restraining order to be effective only until the matter of 
! Plaintiff’s application for a preliminary injunction shall b£ 
disposed of. ! 

(3) That after notice and hearing, the Court enter a pre¬ 
liminary injunction to the same effect. 

(4) That upon final hearing the Court enter a final ordejr 
and decree to the same effect. 

(5) And for such other and further relief as to the Court 
may seem meet. 

IOWA CITY LIGHT AND POWEfe 
COMPANY 

By R. B. MACDONALD 

Its President 

54 CHARLES D. WATERMAN 

WAYNE G. COOK 
Davenport, Iowa 

CHARLES M. DUTCHER 
Iowa City, Iowa 

THOMAS K. HUMPHREY 
Chicago, Illinois 

JOHN S. BROOKES, JR. 

WALTER B. GUY 
917-15th St. N.W. 

I 

Edmonds Building, 

Washington, D. C. j 

Solicitors for Plaintiff 
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55 State of Iowa, 

Scott County, ss: 


R. B. MacDonald being duly sworn deposes and says that 
he is President of Iowa City Light and Power Company, a 
corporation organized under the laws of the State of Dela¬ 
ware, the Plaintiff named in the above entitled cause; that 
he has authority to make this affidavit in behalf of said cor¬ 
poration; that he has read the foregoing original Bill of 
Complaint by him subscribed and know's the contents 
thereof, and that the statements therein made are true to 
his own knowledge except as to the matters therein stated 
to be alleged upon information and belief, and as to those 
matters he verily believes the statements to be true. 

R. B. MACDONALD 


Subscribed and sworn to before me this 7th day of De¬ 
cember, 1935. 


JAMES J. LAMB 


(Seal) 


Notary Public in and for 
Scott County, Iowa. 


My commission expires July 4, 1936. 

56 Application to Federal Emergency Administration 
of Public Works by City of Iowa City, Iowa 


A Loan to Finance A Municipal Light and Power System 
Amount $ 917,000.00 

January 8, 1934 


Exhibit “A” 
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58 Officers: E. B. Raymond, Treasurer; Wm. 

White, Assessor; Thos. E. Martin, Solicitor; J. Fi 
1 Sproatt, Engineer and Street Commissioner; Harold W. 

1 Vestermark, Police Judge; W. M. Bender, Chief of Police j 
Herman Amish, Fire Chief; Dr. Isom A. Rankin, Health 
; Officer; Edith Dautremont, City Nurse; C. G. Sample, Diary 
Inspector; C. A. Kutcher, City Inspector; M. H. Maher| 
Plumbing Inspector. 

Aldermen-at-Large: James E. Stronks, J. Van der Zee^ 
First Ward, M. J. McGuan; Second Ward, S. M. Wood! 
ward; Third Ward, Edw. W. Sybil; Fourth Ward, John PI 
Memler; Fifth Ward, Roscoe B. Ayers. ! 

City of Iowa City 


Harry D. Breene, Mayor 

Geo. J. Dohrer, Auditor and Clerk 

Iowa City, Iowa 

January 8th, 1934 

F. F. Hopkins, Engineer 
State Advisory Board 

Federal Emergency Administration of Public Works 
Federal Building 
Des Moines, Iowa 

. 

Gentlemen: 

The City Council of Iowa City, Iowa, by a unanimous 
resolution passed at the regular meeting January 5th, 1934, 
have authorized and directed the Mayor and City Clerk tp 
file an application with the Federal Emergency Adminis¬ 
tration of Public Works for a loan and grant for the pur¬ 
pose of constructing a municipal light and power system 
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and for acquiring or constructing a distribution system for 
electricity for Iowa City, Iowa. 

Therefore in accordance with the said resolution we are 
herewith presenting such application and filing the same for 
your consideration. 

Respectfully submitted, 

H. D. BREENE, 
Mayor, Iowa City, Iowa 

GEO. J. DOHRER, 

City Clerk. 

59 January 8,1934 

Application of Iowa City, Iowa for Loan of $917 fiO 0.00 to 
Establish a Municipal Light and Power System 

I. General 

Circular #2 of the Federal Emergency Administration 
of Public Works has been followed in preparing this appli¬ 
cation and the data presented in accordance therewith. The 
correspondent will furnish additional data promptly upon 
request. Exhibit #1— 4 4 Report on Municipal Light and 
Power System for City of Iowa City, Iowa”, contains addi¬ 
tional information. 

II. Summarized General Information 

a. Applicant: City of Iowa City, Iowa, organized April 
6th, 1853, under provisions of Chapter 42, Code of Iowa, 
1851. 

b . Correspondent: Harry D. Breene, Mayor, Iowa City, 
Iowa. 

c. Attorney: Thos. E. Martin, Iowa City, Iowa. 

d. Consulting Engineer: Walter E. Schwob, Iowa City, 
Iowa. 

e. Population: 


1910.10,091 

1920 .11,267 

1930 .15,340 

60 III. The Loan Requested 

61 III . The Loan Requested 


(a) Amount 

The amount of the estimated cost of this project is $917,- 
000.00 and a loan and grant are requested of this amount. 
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(b) Security 

The securities to be offered will be pledge warrants oif 
pledge orders as provided for under the laws of the State 
of Iowa. 

(c) Period of Loan 
Fifteen years 

j 

Schedule of Retirement—Steam Plant Investment 

Retirement 




Retirement 

4% 

and 

Date 

Investment 

Fund 

Interest 

Interest 

1935 

$917,000.00 



$81,680.0b 

1936 

872,000.00 

$ 45,000.00 

$36,680.00 

1937 

825,000.00 

47,000.00 

34,880.00 

81,880.00 

1938 

776,000.00 

49,000.00 

33,000.00 

82,000.00 

1939 

725,000.00 

51,000.00 

31,040.00 

82,040.00 

1940 

672,000.00 

53,000.00 

29,000.00 

82,000.06 

1941 

616,500.00 

55,500.00 

26,880.00 

82,380.00 

1942 

558,500.00 

58,000.00 

24,660.00 

82,660.00 

1943 

498,000.00 

60,500.00 

22,340.00 

82,840.00 

1944 

435,000.00 

63,000.00 

19,920.00 

82,920.00 

1945 

369,000.00 

66,000.00 

17,400.00 

83,400.00 

1946 

300,000.00 

69,000.00 

14,760.00 

83,760.00 

1947 

228,000.00 

72,000.00 

12,000.00 

84,000.00 

1948 

153,000.00 

75,000.00 

9,120.00 

84,120.b0 

1949 

78,000.00 

75,000.00 

6,120.00 

81,120.00 

1950 


78,000.00 

3,120.00 

81,120.60 



$917,000.00 


' 1 
| 


62 (c) Period of Loan—Continued 

The above schedule proposes to retire the original 
indebtedness over a period of fifteen years. It is assumed 
that the construction period will require about two years, 
including the completion of final plans and specifications, 
letting of bids and actual construction. For this reason lit 
is assumed the actual operation of the system, under munici¬ 
pal administration, would begin about January 1, 1936 ahd 
the first maturity of bonds would take place December 31, 
1936. 

(d) Application of Grant 

If the grant of 30 per cent of the estimated cost is macjle, 
the preferred method of applying the same would be to 


i 
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reduce the amount of securities issued to the cost of the 
project less the grant, as set forth in Circular No. 1, Sec¬ 
tion 6, Case 5. 

(e) Schedule When Funds Needed 

This is indefinite for this project as the final plans and 
specifications must be completed. 

63 IV. The Project 

64 IV. The Project 

(a)—General Description 

Iowa City is now served with electricity by the Iowa City 
Light and Power Company, a United Light and Power 
Company subsidiary. The company terminates its 25-year 
franchise on January 13, 1934. The company’s generating 
station is located in the town of Coralville, a village ap¬ 
proximately two miles west of Iowa City. Here, company 
maintains a steam plant and a Hydro-electric plant com¬ 
bined and in addition interchanges power through an inter¬ 
connection with the Iowa Electric Light and Power Com¬ 
pany. 

The energy is generated at 2,300 volts two phase, sixty 
cycle and is stepped up through a substation to 13,200 volts 
for transmission to Iowa City where it is again stepped 
down to 2,300 volts two phase for use on the City distribu¬ 
tion svstem. 

The service given by the Iowa City Light and Power 
Company has been excellent. The quality of service being 
due to adequate equipment, high standards of construction 
and competent operation. To produce the same quality of 
service with a municipally owned plant can be accomplished 
only by the adoption of similar standards. This report 
proposes that the City of Iowa City will operate its light 
and power department as efficiently as though operated by 
a private corporation. It is further proposed that the use 
of electricity will be promoted as vigorously with municipal 
as well as with private ownership and that the same high 
standards of construction and operation will be maintained 
as now exist on the property of the Iowa City Light and 
Power Company. 

There are many and diverse avenues leading to the solu¬ 
tion of the municipal electric light and power problem for 
the City of Iowa City, Iowa; each avenue has its 

65 own peculiar advantages and proponents; each its 
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I 

I 

individual problems. Below are presented some logical 
approaches to the problem. 

1. Construct a complete steam plant and distribution 
system and generate all energy used. 

2. Construct a complete Diesel plant and distribution 
system and generate all energy used. 

3. Purchase electricity over the hours of the lighter load 
and generate with a steam plant over the hours of the heav^ 
load. 

4. Same as No. 3, except generate with Diesel engined 
over heavy load period. 

5. Purchase all electricity used from some reliable and 
adequate source of power. 

6. Purchase all electricity used and maintain an adequate 

Diesel standby plant w’hich can be expanded into a complete 
plant in a reasonable short time. 1 

7. Purchase the complete property of the Iowa City Ligh,t 

and Power Company. j 

This report deals with the construction of a completp 
power station located in the City of Iowa City and the dis¬ 
tribution of electricity either, by the construction of a ne^jv 
1 distribution system complete, or by using the present sys¬ 
tem through purchase from the Power Company. It is rec¬ 
ommended that the matter of purchasing the present dis¬ 
tribution system of the Iowa City Light and Power Com¬ 
pany be thoroughly considered because of the additional ex¬ 
pense of building a conflicting system where it is 
j 66 necessary to maintain continuous service. 

The operation of the plant is considered in this 
report as being a wholly isolated plant without intercoh- 
- nection for exchange of power but maintaining the sanie 
emergency connection with the power station of the Ui^i- 
versity of Iowa. 

The City and its Growth , 

Iowa City is one of the older cities of the state and tie 
1930 census gave the population of the city as 15340. It is 
the home of the University of Iowa which makes the cify 
the educational center of the state and has very little in¬ 
dustrial development. The city has enjoyed a steady though 
not rapid growth as shown in the following table. The 
probable future growth is estimated as follows: 
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Population Growth of Iowa City 


Date Population 

1890 7,016 

1895 7,526 

1900 7,987 

1905 8,497 

1910 10,091 

1915 12,033 

1920 11,267 

1925 15,289 

1930 15,340 

1935 16,350 

1940 16,800 

1945 17,400 

1950 18,550 

1955 19,900 

1960 20,700 

67 IV. The Project 

(b) Estimate of Cost—Preliminary 

(1) Preliminary expenses.$3000.00 

(2) Cost of land. 5000.00 

(3) Construction Costs 


Building and Structures 


Power Plant Building 
(Brick building with steel) 
(Frame concrete foundation) 



Labor 

Material 

Boiler Room 

157,100 cu. ft. 

... $13,200.00 

$19,800.00 

Turbine Room 

148,000 cu. ft_ 

... 16,650.00 

20,350.00 

Total Power 

Plant building_ 

.. .$29,850.00 

$40,150.00 

Cooling water intake 

and discharge. 

.. .$ 1,800.00 

$ 4,200.00 

Crane. 

450.00 

4,550.00 

Trackage . 

300.00 

1,200.00 

Concrete smokestack. 

... 4,000.00 

6,000.00 

i 

$36,400.00 

$56,100.00 
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B,oilers and Equipment 

3—300 HP boilers, 400# pres¬ 
sure, 750 degrees temperature. .$ 

3—Superheater . 

3—Soot blower. 

3—Underfeed stokers 

& water wells. 

Piping and covering. 

Boiler feed pumps, heaters 

and softener. 

Coal and ash handling. 

Draft fans. 

Brick settings for boilers. 

Breechings . 

Flow meters and 
miscellaneous instruments... 

Coal storage bunkers. 

Miscellaneous material 
and equipment. 


68 Generating Equipment 

2 —300 KW turbines- 

2—Condensers and auxiliaries. 

Circulating water piping. 2,000.00 

2 —Foundations . 4,000.00 

Piping . 5,000.00 

Generator Connections. 

Miscellaneous equipment. 


Control Equipment 

Switchboard—12 panel 

and equipment.$ 4,000.00 

Station Light and 

Power equipment. 700.00 

Tools . 

Overhead Distribution System 

The distribution system of the Iowa City Light and Power 
Company is adequate to provide service to all electric con¬ 
sumers of the City. The system has been maintained! in 


$ 5,500.00 

$ 33,000.00 

600.00 

3,900.00 

. 300.00 

1 , 200.00 

2 , 000.00 

13,000.00 

7,000.00 

14,000.00 

1 

500.00 

4,2OO.O0 

2 , 000.00 

12 , 000.00 

500.00 

4,500.00 

3,000.00 

6 , 000.06 

300.00 

1,500.< 

op 

300.00 

3,000.00 

3,000.00 

n,ooo.do 

1 

1,400.00 

1 

6,300.00 

$26,400.00 

$113,600.(|0 

Labor 

I 1 

Material 

$ 10 , 000.00 

$ 135 , 000.60 

4,000.00 

31,000.00 

2 , 000.00 

4,000.(X) 

4,000.00 

4,000.60 

5,000.00 

10 , 000 .Q 0 

700.00 

2 , 000 .i 

00 


3,600.00 

$25,700.00 

$189,600.00 

$ 4,000.00 

$16,000.00 

700.00 

1,800.00 


1,500.00 
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good condition and very little deferred maintenance is in 
evidence. It is operated at 2300 volts, two phase, 60 cycle. 

The present street lighting system in the residential sec¬ 
tions of the city is owned by the company and under con¬ 
tract with the city have been furnishing all maintenance 
and renewal of lamps. 

The distribution system in the city served 5195 metered 
consumers in 1932 and approximately 5160 in 1933. The 
low percentage of unaccounted for loss in energy can be 
traced directly to the fact that the system carries ample 
copper conductors for the connected load. 

The estimated cost of a new overhead distribution system 
would be as follows: 


69 Overhead Distribution System Labor 

Poles and Fixtures.$15,000.00 

Conductors . 20,700.00 

Services .. 12,000.00 

Transformers. 5,000.00 

Meters .. ! . 10,000.00 

Street lighting fixtures. 2,000.00 


Material 

$ 65,200.00 
66,180.00 
12,000.00 
45,200.00 
54,120.00 
12,600.00 


Total Overhead System.$64,700.00 $255,300.00 


Office Equipment. 10,000.00 

Transportation Equipment. 8,000.00 

Miscellaneous Equipment. 4,000.00 

(4) Engineering .$ 27,450.00 

(5) Legal, administration and supervision. 36,850.00 

(6) Interest during construction 3%. 24,500.00 

(7) Miscellaneous costs. 6,400.00 


Total Cost.$917,000.00 

For Sketch Plans—See Exhibits #6 and #7 
For Additional Information—See Exhibit #1 Engineer’s 
Report. 

(c) Economic and Social Value 

70 The Economic value of the project is to furnish 
consumers of electricity with the lowest possible 
rates and to benefit from any surplus that may accrue from 
the earnings of the project. 
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(d) Program of Development 

This project, while not a part of a larger plan or long 
range program of development at the present time, can be 1 
associated with the development of a central steam heating 
system for which any of the tentative plant locations are 
well adopted. The development of a central steam heating 
district would eliminate much of the present smoke and 
soot evil in the business section of the City. 

(e) Regional Planning Board 

This project has not been submitted to this Board. 

(f) Metropolitan District 

This project is not a part of a Metropolitan District, but 
is an Independent project. 

(g) Endorsements 

Johnson County Taxpayers League. See Exhibit 11. 

Iowa City League of Women Voters. See Exhibit 12. 

Petitions of approximately 700 citizens—See Exhibit lS. 

(h) Objections 

No objections on file. j 

(i) Competition 

This project will not compete with any similar business 
as the franchise of the Iowa City Light and Power Conji- 
; panv expires January 13,1934. 

(j) Plans & Specifications 

1 71 Plans and specifications are only in a preliminary 
stage and would require several months time to com¬ 
plete. Construction can be commenced in approximately 
six (6) months. The project can be completed in a ye£r 
and one-half after contracts have been let. ! 

(k) Number of Men Employed 

It is estimated that this project will employ approxi¬ 
mately the equivalent labor of sixty (60) men for twelve 
(12) months. 

72 V. Revenue and Expenses 

73 (a & b) F. Revenue and Expenses j 

Electric Output in Kilowatt-hours 

The following data are taken from the report of the Iofwa 
City Light and Power Company submitted to the City 
Council under date of June 2, 1933. The figures shown [ do 
not correspond with the company’s report for the reason 
that the kilowatt-hour output sold to “ Other Electric Cor- 


i 
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porations” hag been deducted. The deduction has been 
made since this report deals primarily with the business in 
Iowa City and immediate vicinity. Such interconnection 
may or may not be made should the City elect to construct 
a power station of adequate capacity to serve its consumers. 
Any additional output would tend to produce more favor¬ 
able operation of the power station. 

Electric Output {KWH) 


Deducting Sales to “Other Electric Corporation”) 


KWH 

KWH 

KWH 

KWH 

1929 

1930 

1931 

1932 

Delivered to 

Switchboard .. 6,935,185 

7,710,117 

8,259,808 

8,562,036 

Sold .5,692,723 

6,316,459 

6,877,905 

7,152,626 

1,242,462 

1,223,680 

1,381,903 

1,409,410 

Used by Company 164,025 

169,978 

321,455 

303,602 

Unaccounted for. 1,078,437 

1,223,680 

1,060,448 

1,105,808 

Per cent of Output 

Unaccounted for. 15.55% 

15.99% 

12.84% 

12.91% 


Electric Soles in Kilowatt-hours 


The sales of electricity for the period 1929-32, inclusive, 
has been taken from the report of the Power Company of 
June 2,1933. The metered sales are classified in accordance 
with the particular rate schedule under which the sales were 
made. The kilowatt hours sold are shown in the following 
table. 

74 * : 


Electric Sales in KWH 

1929 

1930 

1931 

1932 

Metered Sales Residential 

1,837,613 

2,021,986 

2,023,002 

2,210,983 

“ li Commercial 

595,510 

886,726 

736,118 

893,171 

“ “ Power (SUI) 

23,800 

6,200 

16,900 

7,100 

Readiness to Serve—Power 

1,423,546 

1,425,213 

1,522,906 

1,613,013 

1,518,202 

1,996,386 

“ “ “ —Light 

1,380,047 

1,971,247 

Post Lighting 

164,622 

189,538 

195,518 

192,410 

Municipal Street Lighting 

222,419 

309,056 

322,107 

334,374 

KWH Sold for Revenne—Company 
Dednct Total Post and Street 

5,692,723 

6,316,459 

6,877,905 

7,152,626 

Lighting 

387,041 

498,594 

517,625 

526,784 

KWH sold for Revenue—City 

5,305,682 

5,817,865 

6,360,280 

6,625,842 
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Number of Customers 

Average Number Residential 
meters read* 

Average Number Commercial 
meters read 

Average Number Ind. Power 
meters read (SUI) 

Average Number Readiness to 
Serve—Power meters read 
Average Number Readiness to 
Serve—Light meters read 
Meters all classes not read 
Average Number Electric 
meters in use** 

Customers outside C. L. 

Total meters in use 

* Includes customers outside C. L. 
**Does not include customers outside 


4,006 

4,205 

4,312 

4,364 

456 

476 

468 

449 

1 

1 

1 

1 

jL 

207 

215 

228 

230 

138 

139 

261 

I 

27|7 

181 

156 

107 

14J4 

4,787 

4,969 

5,121 

5,195 

202 

223 

256 

270 

| 

4,989 

5,192 

5,377 

5,465 


C. L. i 


75 Probable Increase in Consumption of Electricity 

Under normal conditions the use of electricity is con¬ 
stantly increasing. The increase at the present time is due 
1 not so much to the connection of new consumers as to tbe 
development of new uses of electricity. The following data 
dealing with the number of population per consumer ov0r 
the period 1930-33 shows that relative to this factor satura¬ 
tion has practically been reached. 

Population per 


Date 

Population 

Consumer 

1930 

15340 

2.95 

1931 

15800 

2.94 

1932 

16000 

2.93 

1933 

16100 

2.96 

The probable 

increase in consumers 

for future years [is 


based on 2.95 population per consumer as shown in Table 5 
following. The probable increase in KWH sold is also 
shown in this table. 
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TABLE NO. 5. 


Probable Increase in Consumption of Electricity 


Date 

i 

i 

Population 

Population 

Per 

Consumer 

Number 

of 

Consumers 

KWH sold 
Per 

Consumer 

Total KWH 
Sold 

1930 

15,340 

2.96 

5,192 

1,216 

6,316,459 

1931 

15,800 

2.94 

5,377 

1,279 

6,877,905 

1932 

16,000 

2.93 

5,465 

1,309 

7,152,626 

1933 

16,100 

2.96 

5,433 

1,190 

6,465,258 

1934 

16,200 

2.95 

5,492 

1,250 

6,865,000 

1936 

16,400 

2.95 

5,559 

1,370 

7,615,830 

1938 

16,600 

2.95 

5,627 

1,490 

8,384,230 

1940 

16,750 

2.95 

5,678 

1,610 

9,141,580 

1942 

17,000 

2.95 

5,763 

1,730 

9,969,990 

76 

TABLE NO. 

5 (Continued) 



Probable increase in Consumption of Electricity 


Date 

i 

Population 

Population 

Per 

Consumer 

Number 

of 

Consumers 

KWH sold 
Per 

Consumer 

Total KWH 
Sold 

1944 

17,250 

2.95 

5,848 

1,850 

10,818,800 

1946 

17,600 

2.95 

5,966 

1,970 

11,753,020 

1948 

18,000 

2.95 

6,102 

2,090 

12,753,180 

1950 

18,550 

2.95 

6,288 

2,210 

13,896,480 

1952 

19,200 

2.95 

6,509 

2,330 

15,165,970 

1954 

19,700 

2.95 

6,678 

2,450 

16,361,100 


77 V. Revenue and Expenses 

(a & b)—continued 
Revenue 


The company, in the report made June 2, 1933, included a 
statement of revenue, operating expense and earnings for 
the period 1929 to 1932, inclusive. The statement is revised 
in this report to reflect the possible revenue of a municipally 
owned electric system at the same rates as the Power Com¬ 
pany received. 

The statement of revenue has been revised by deducting 
the amount paid to the company for post and street lighting. 
In adddition the item of revenue “Other Electric Cor¬ 
porations’ ’ has been deducted as well as the “Net Mer¬ 
chandise and Jobbing Revenue”. The opinion expressed 
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in this report being that the City electric department 
should stand aside from the merchandising field in order 
to give the electric appliance dealers in the city a chance 
to prove that they can satisfactorily carry on an agressiye 
load building program. If and when the dealers, with the 
cooperation of the municipal department, fail in their ef¬ 
forts to produce a reasonable amount of new business under 
normal conditions then it will be necessary for the City 
electric department to take some action relative to the retail 
merchandising question. 

The revised statement of revenue is shown in Table 
No. 6. 


TABLE NO. 6. 


Revised Statement of Revenue 
applying to 

A Municipal Electric System 

1929 1930 1931 1932! 


Metered Sales 


Residential 

Metered Sales 

Commercial 

Metered Sales— 

Power SUI 

Readiness to Serve— 
Power 

Readiness to Serve— 
Light 

Minimum Charges 
Forfeited Discounts 

$150,294.74 

40,345.22 

654.50 

49,016.73 

65,731.20 

2,670.15 

2,558.30 

$164,538.82 

54,480.82 

170.50 

53,289.56 

61,709.48 

2,546.53 

3,017.90 

$147,209.63 

42,096.15 

457.88 

50,999.14 

75,517.50 

2,672.97 

3,827.99 

$158,863^18 

41,425^76 

1 

19d-25 

1 

48,6icl.30 

77,23^.90 

2,510.20 

5,07^.69 

Total 

$311,270.84 

$339,752.61 

$322,771.46 

$333,92^.28 

Less Refunds and 
Corrections 

696.36 

964.27 

1,376.70 

l,77t67 

Total Electric Operating 
Revenue 

$310,574.48 

$338,788.34 

$321,394.76 

l 

$332,14^.61 

Revenue per KWH 

Sold—City 

$ 0.05854 

0.05823 

0.05222 

.05013 


78 Estimated Total Revenue for 1933 

i 

The total Revenue for 1932 as taken from the company’s 
report of June 2, 1933, and applying to the operation of a 
municipally-owned plant is shown as $332,149.61, derived 
from the sale of 7,152,626 kilowatt-hours. The revenue per 
kilowatt-hour ds then $0.04644. 

The company’s records show that for the first ten months 
of 1933 the total electric sales had decreased 9.61%, the per- 
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centage being based on the year 1932. The total sales of 
electricity by meter during 1932 are shown as 7,152,626 
KWH. Assuming that the same rate of decrease would 
apply over the remaining two months of 1933, the estimated 
total sales for the year would be 6,465,260 kilowatt-hours. 
Further assuming that the distribution loss is 16%, which 
is an average loss, rather than the lower figure shown in 
the company’s report, the kilowatt-hours delivered at the 
switchboard during 1933 would be approximately 7,700,000 
plus 200,000 KWH used by the Company or 7,900,000 KWH. 

Taking the revenue per kilowatt-hour sold as shown above 
for 1932, $0.04644, and applying the same to the estimated 
kilowatt-hours sold for 1933, 6,465,260 KWH, produces a 
total revenue for the year of $300,245.00. This figure will 
probably be somewhat less than the actual revenue for the 
reason that with the smaller consumption for 1933, the 
revenue per kilowatt-hour would be somewhat greater than 
the corresponding figure for 1932. 

Result of Recent Rate Reduction 

The result of the rate reduction recently offered to the 
Citv effective Januarv 1, 1934, will be to further reduce 
the total revenue from electric sales. The company has 
presented certain figures showing that the annual reduc¬ 
tion in revenue with the new schedule of rates will be ap¬ 
proximately $49,000.00 as based on the revenue for 1932. 

This revenue is shown as $332,149.61 which after 
79 deducting $49,000.00 becomes $283,149.61 as the total 
revenue that would have been received under the 

1932 sales of electricitv had the new rates been in effect. 
The revenue per kilowatt-hour sold for 1932 would then 
have been $.03938 which applied to the total KWH sold in 

1933 would have resulted in the total revenue for the year 
of $254,639.00. This represents the total revenue available 
provided the proposed municipally owned system would 
have the same schedule of rates. 

Decreased Consumption of Electricity . 

The decline in the use of electricity for 1933 is the result 
of the present period of economic readjustment and to the 
shortening of hours by commercial establishments. It is 
believed to be temporary and the actual period of such 
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decline should not be of long duration especially with the! 
reduction in rates after January 1st, 1934 which will tend 
to stimulate the sale of electricity once more. 

80 Probable Future Revenue 


Date 

Total Revenue 

1933 

$254,639.00 

1934 

271,854.00 

1935 

285,798.00 

1936 

299,759.00 

1937 

313,897.00 

1938 

327,991.00 

1939 

341,180.00 

1940 

355,425.00 

1941 

369,733.00 

1942 

385,240.00 

1943 

399,846.00 

1944 

415,442.00 

1945 

431,231.00 

1946 

447,894.00 

1947 

465,953.00 

1948 

483,601.00 

1949 

497,554.00 

1950 

523,619.00 


The future revenues shown in the above table are calcu¬ 
lated on the basis of the increase in use of electricity aftet 
the year 1933 and from the fact that the revenue per kilo¬ 
watt-hour declines with increased use of electricity pro¬ 
vided the rates remain the same. 

The above revenues do not take into consideration thfe 
effect of any probable rate changes and are based on the 
same rates for the entire period shown. These rates are 
the new schedule of rates to be placed in effect January 1, 
1934. 

i 

81 Expense of Operation 

\ 

82 V. Revenue and Expenses 

(a & b)—continued 

Yearly Expense of Operation—Steam Plant 
(Based on 1933 output of 7,900,000 KWH at switchboard) 
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Production Expense 
Fuel 

Plant maintenance . 

Insurance . 

Water & miscellaneous 

expense . 

Salaries and wages. 

I ° 

Total Production 
Expense 

Distribution Expense 

Maintenance. $7,000.00 

Salaries and wages. 10,100.00 

Miscellaneous expense. 800.00 

Meter expense: 

Salaries and wages. 

Miscellaneous expense. 

Office expense: 

Salaries and wages. 

Miscellaneous expense. 

Miscellaneous general expense 

Uncollectible bills. 

Mew business expense. 

Total Distribution 
Expense $33,930.00 

Total Expense of Operation $114,290.00 

83 Summary of Operating Expense 

1933 Output - 7,900,000 KWH • 

1933 KWH Used - 6,465,260 KWH 

Per KWH Per KWH 


1 


Output 

Uses 

i 

Steam 

(cents) 

(cents) 

Production Expense 

$80,360.00 

1.017 

1.243 

Distribution Expense 

$33,930.00 

0.4295 

0.5248 

Total Expense 

$114,290.00 

1.447 

1.768 


2,400.00 

500.00 

7,430.00 

1,200.00 

600.00 

900.00 

3,000.00 


$10,000.00 

2,000.00 

2,000.00 

15,000.00 


$51,360.00 


29,000.00 


$80,360.00 
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The expense of operation set forth above deals only with 
the production and distribution of electricity without con¬ 
sidering the matter of excise tax, interest on indebtedness 
and any special expenses that may be incurred or donations 
made. These items will be considered later in this report.! 

84 Future Yearly Operating Expense—Steam Plant 


Expense of 


1 

KWH 

Total Opera¬ 

Operation 

Date 

Generated 

ting Expense 

per 

KWH 

l 

1933 

7,900,000 

$114,290.00 

1.447 

cents 

1934 

8,238,000 

116,658.00 

1.416 

<< 

i 

1935 

8,686,872 

117,658.00 

1.355 

« 

1936 

9,138,996 

119,590.00 

1.312 


1937 

9,599,304 

121,486.00 

1.265 

<< 

! 

1938 

10,061,076 

123,298.00 

1.225 

66 

1939 

10,497,480 

124,866.00 

1.189 

1 

1940 

10,969,896 

126,554.00 

1.154 

l 6 

1941 

11,446,848 

128,178.00 

1.120 

“ 

1942 

11,963,988 

129,930.00 

1.081 

<< 

1943 

12,456,252 

131,438.00 

1.055 

“ ! 

1944 

12,982,560 

133,034.00 

1.025 

a 

1945 

13,518,216 

134,578.00 

0.9955 

“ 

1946 

14,084,712 

136,170.00 

0.9668 

a 

i 

1947 

14,698,824 

137,894.00 

0.9381 

u 

i 

1948 

15,303,816 

139,450.00 

0.9112 

<< 

i 1949 

15,975,360 

141,210.00 

0.8839 

a 

H950 

16,675,776 

142,974.00 

0.8574 

66 

I 

Two 

factors have been considered in 

determinin 

g the fur 


! ture operating expense. These are the fixed and variable 
expenses. The variable expense in the case of a steam 
generating plant is taken as the cost of coal; the variably 
1 expense with a Diesel generating plant, the cost of fuel oil 
and lubricating oil. All other expenses of operation are 
considered as fixed costs. 

The expense of operation per kilowatt-hour shown abov^ 
! is taken as the expense per kilowatt-hour generated. 
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85 V. Revenue and Expenses 

(c) Disposition of Surplus 

Future Income Statement — 1936 — Steam Plant 

The following income statement for the year, 1936, as¬ 
sumes that the City of Iowa City, Iowa, began its electric 
light and power department on January 1, 1936 so that a 
full years operation is reflected below. The basis of financ¬ 
ing being 15 year 4% pledge warrants without grant of 


30% from the Government. 

Total Eevenue—1936 .$299,759.00 

Expense—1936 

Total operating expense.$119,590.00 

Excise tax. 9,000.00 

General expense . 4,000.00 

Street lighting maintenance. 4,000.00 

- 136,590.00 

Total Income .$163,169.00 

Distribution extensions and renewals. 15,000.00 

$148,169.00 

4% interest on $917,000.00 . 36,680.00 

$111,489.00 

Pledge warrant maturity. 45,000.00 

Net income for reserve and surplus.$66,489.00 
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86 FUTURE INCOME STATEMENT—STEAM PLANT 


Basis—4% Pledge Warrants—15 year life 
Rate Reductions of 10% in 1037 
1941, 1945, 1949 





Total 

5% 

1 


Total 

Total 

Expense per 

Reserve 

Yearly 

Date 

Revenue 

Expense* 

KWH used 

Fund 

Surplus 

1936 

$299,759.00 

$233,270.00 

3.063 cents 

$14,988.00 

$51,501.00 

1937 

282,220.00 

234,831.00 

2.936 

a 

14,111.00 

33,278.00 

1938 

294,790.00 

237,143.00 

2.828 

it 

14,740.00 

42,907.06 

1939 

306,537.00 

239,101.00 

2.733 

i t 

15,327.00 

52,109.00 

1940 

319,224.00 

241,129.00 

2.638 

11 

15,961.00 

62,134.00 

1941 

299,793.00 

242,553.00 

2.543 

t i 

14,990.00 

42,250.00 

1942 

312,140.00 

244,955.00 

2.457 

< ( 

15,607.00 

51,378.00 

1943 

323,738.00 

246,988.00 

2.379 

11 

16,187.00 

60,563.00 

1944 

336,118.00 

249,039.00 

2.302 

it 

16,806.00 

70,273.00 

1945 

314,974.00 

250,428.00 

2.223 

it 

15,749.00 

48,797.00 

1946 

326,765.00 

252,735.00 

2.153 

( ( 

16,338.00 

57,692.00 

1947 

339,543.00 

255,079.00 

2.082 

11 

16,977.00 

67,487.00 

1948 

351,988.00 

257,130.00 

2.016 

i i 

17,599.00 

77,259.00 

1949 

330,690.00 

255,250.00 

1.917 

< c 

16,535.00 

58,905.00 

1950 

343,521.00 

257,399.00 

1.852 

a 

17,176.00 

68,946.00 


$239,091.00 $845,679.ojo 


Yearly surplus will be used to finance additional equip¬ 
ment and extensions to property as needed. 

The expense per kilowatt-hour used, as shown above, is 
calculated on the basis of the kilowatt-hours sold by the 
company. This under municipal operation would compare 
with the kilowatt-hours sold plus all the energy used for 


street lighting. 

In event the 30% grant is allowed the City of Iowa Citjy 
will be able to lower its electric rates still further tha(n 
shown in the above income statement. 


V. Revenue and Expenses —cont. 

87 (d) Unusual conditions. 

No unusual conditions exist at the present tiihe 
that may effect the present or future operating income and 

expenses. However, the establishment of an electric cook- 
_ 

•Total Expense, as shown above, includes Retirement and Interest, Tojbal 
Operating Expense and Excise Tax plus the following amounts: 


General Expense . $4,000.00 

Steel Lighting Maintenance. 4,000i00 

Distribution Extensions and Renewals. 15,000.00 


$ 23 , 000.00 
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ing rate conducive to this use of electricity may be a favor¬ 
able factor for future business. This use of electricity has 
not been encouraged for the reason that the electric com¬ 
pany also furnishes gas to Iowa City. 

V. Revenue and Expenses —continued 
88 (e) Schedule of Rates 

Rates of the Iowa City Light <& Power Company Electric 
Rates in Effect December 1,1933 


Residential Lighting 



Gross 

Net 

30 KWH— @ . 

... 9<*. 

. 8«S 

30 KWH— @ . 

... 8^. 

. 7* 

40 KWH— @ . 

... 7<t . 


Over 100 KWH— @ . 

... . 

. 3«S 

Minimum bill . 


.$1.00 

The net rate is charged if the account is 

paid on or be- 

fore the discount day is shown on the face of the bill, other¬ 
wise the gross rate is charged. 

Commercial Lighting 



Gross 

Net 

30 KWH— @ . 

_9(t... 

. 8«( 

30 KWH— @ . 

.... 8<t... 

. 7* 

440 KWH— @ . 

.... 7<f... 


2000 KWH— @ . 

_ 5^... 

. 44 

Over 2500 KWH— @ . 

_ 

. 3^ 

Minimum bill. 

>«••••••••• 

.$1.00 


The net rate is charged if the account is paid on or be¬ 
fore the discount day as shown on the face of the bill, other¬ 
wise the gross rate is charged. 

Optional Lighting Rate 

Monthly demand charge per customer based on 15 min¬ 
ute demand $2.50 per KW. 

Does not apply to customers with a demand less than 2 
KW unless, using the minimum demand of $5.00 plus the 
energy rate; the total bill for the month figures less than 
the bill using the commercial block rate. 
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Gross Net | 

Energy charge for all electricity consumed—3%^ 2%^ 

The net rate is charged if the account is paid on or bet 
fore the discount day as shown on the face of the bill; 
otherwise the gross rate is charged. 

Note: The optional lighting rate is available to any cus¬ 
tomer within the city whose demand and energy consump^ 
tion is such that the resultant rate secured is less than that 
from other lighting rates. Minimum demand under this 
rate is $5.00. 

i 

89 Electric Cooking Rate 


Gross Net 


First 50 KWH . 5%^— 

Next 50 KWH . 5 

Over 100 KWH. 5<* -4* 


The net rate is charged if the account is paid on or be¬ 
fore the discount date as shown on the face of the bill, other¬ 
wise the gross rate is charged. * 

Note: Available to any customer desiring to cook with 
electricity. 


Power Rate 


Monthly demand charge per customer, $1.00 per KW 
connected. 

I 

Energy Charge: 

Gross Net 

First 30 hrs use per KW of demand. 6^ — 5 $ 

Next 30 hrs use per KW of demand.4^ — 3^ 

For all current consumed in excess of first 

60 hrs use of demand. 3 $ — 2$ 

Minimum demand charge for any customer.. $1.00 


The net rate is charged if the account is paid on or be¬ 
fore the discount day as shown on the face of the bill, other¬ 
wise the gross rate is charged. 

Note: Available to all customers who have installed one 
or more motors larger than one horse power. 
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90 V. Revenue and Expenses 

(e) Schedule of Rates—continued 

Rates of the Iowa City Light & Power Company Proposed 
Electric Rates Effective January 1 , 1934 


Residential Lighting 



Gross 

Net 

30 KWH— @. 

.. 

. 7* 

30 KWH— @ . 

. sy 2 <t . 

. 5^ 

Over 60 KWH— @ . 

. 3%^. 

.3^ 


Minimum bill. $1.00 

The net rate is charged if the account is paid on or be¬ 
fore the discount day as shown on the face of the bill, other¬ 
wise the gross rate is charged. 

Commercial Lighting 



Gross 

Net 

60 KWH— @ . 

. . 

. n 

90 KWH— @ . 

.6%^. 


150 KWH— @ . 

. 5. 

.5^ 

1200 KWH— @ . 


.41 

2500 KWH— @ . 

.3y 2 *. 

. 

Over 4000 K WH— @ . 

.3* . 

. 2V 2 f 


Minimum Bill .$1.00 


The net rate is charged if the account is paid on or be¬ 
fore the discount day as shown on the face of the bill, other¬ 
wise the gross rate is charged. 

Optional Residence Lighting 



Gross 

Net 

100 KWH— @ . 

. 5^ . 

. 4y 2 * 

Over 100 KWH— @ . 

. 3«f . 

.2 y 2 * 


Minimum Bill.$4.50 


The net rate is charged if the account is paid on or be¬ 
fore the discount day as shown on the face of the bill, other¬ 
wise the gross rate is charged. 

Optioned Lighting Rate 

Monthly demand charge per customer, based on 15 min¬ 
ute demand, $2.50 per KW. 
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I 

Does not apply to customers with a demand less than 2 
KW unless, using the minimum demand of $5.00 plus th^ 
energy rate, the total bill for the month figures less than th^ 
bill using the commercial block rate. 

Gross Net 

Energy charge for all electricity consumed.. 2—2%ff 

The net rate is charged if the account is paid on or beforb 
the discount day as shown on the face of the bill, otherwise 
the gross rate is charged. 

Note: The optional lighting rate is available to 
91 any customer within the city whose demand and en¬ 
ergy consumption is such that the resultant rate se¬ 
cured is less than that from other lighting rates. Minimum 
demand under this rate is $5.00. 


Electric Cooking Rate 



Gross 

Net 

50 KWH— @. 

. 51/2^ . 

. 

Next 50 KWH— @ . 

. 5 xi . 

. 

All over 100 KWH— @ . 

. 5 ^ . 

.4<S 


The net rate is charged if the account is paid on or be¬ 
fore the discount date as shown on the face of the bill, other¬ 
wise the gross rate is charged. j 

Note: Available to any customer desiring to cook wi£h 
electricity. 

Power Rate 

Monthly demand charge per customer, $1.00 per KW 
connected load. 

Energy Charge: 

Gross Net 

First 30 hours use per KW of demand-4%^ — 44 

Next 30 hours use per KW of demand-3%^ — 3^ 

For all current consumed in excess of first 
60 hours use of demand. 2%^ — 2^ 

The net rate is charged if the account is paid on or be¬ 
fore the discount day as shown on the face of the bill, other¬ 
wise the gross rate is charged. 

Note: Available to all customers who have installed one 
or more motors larger than one horse power. 
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92 VL Financial Data 

93 VI. Financial Data: 

a. Assessed Valuations: Statement of assessed valuation 
of taxable property (real and personal) for last three fiscal 
years and ratio of assessed value to actual value. 

Ratio assessed 

Real Personal to actual 

1930 12,018,988.00 4,156,346.00 50% 

1931 12,388,484.00 2,581,648.00 50% 

1932 12,662,268.00 2,515,041.00 50% 

b. Funded Debt: 

Issued to refund Improvement Bonds Outstanding. 
General Obligation Bonds. 

Amount Outstanding. $24,500.00 
Interest Rate 4^4% payable semi-annually. 

$7,500 maturing June 1, 1934. 

8,000 ” June 1, 1935. 

9,000 ” June 1, 1936. 

Issued to pay the City’s share of the cost of Street Im¬ 
provements. 

General Obligation Bonds. 

Amount Outstanding $30,000.00 
Interest rate 5% payable semi-annually. 

$8,000 maturing May 1, 1937. 

7,000 ” May 1, 1938. 

7,000 ” May 1, 1939. 

8,000 ” May 1, 1940. 

Issued to liquidate a judgment rendered on refused war¬ 
rants. 

General Obligation Bonds. 

Amount Outstanding. $9,500.00 
Interest Rate 4j4% payable semi-annually. 

$3,000 maturing July 1, 1934. 

3,000 ” July 1, 1935. 

3,500 ” July 1, 1936. 

Issued to fund a judgment rendered on refused warrants. 
General Obligation Bonds. 
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I 

Amount Outstanding $35,400.00 
Interest Rate 5%% payable semi-annually. 

94 $4,400 maturing May 1, 1937. j 

11,000 ” May 1, 1938. 

10,000 ” May 1, 1939. 

10,000 ” May 1, 1940. 

Issued to fund a judgment rendered on refused warrants. 
General Obligation Bonds. 1 

Amount Outstanding: $24,759.21 
Interest Rate 5% payable semi-annually. j 

$6,000 maturing May 1, 1936. ! 

6,000 ” May 1, 1937. ! 

12,759.21 ” May 1, 1941. 

Issued to fund a judgment rendered on refused warrants. 
General Obligation Bonds. 

Amount Outstanding $18,690.76 
Interest rate 5% payable semi-annually. 

$18,690.76 maturing Nov. 1, 1934. | 

i 

Issued to construct a viaduct over railway tracks bn 
College Street. 

General Obligation Bonds. 

Amount Outstanding $15,000.00 
Interest rate 4%% payable semi-annually. 

$15,000.00 maturing Nov. 1, 1942 

Issued for purchase of fire equipment. 

General Obligation Bonds. 

Amount Outstanding $3,500.00 
Interest rate 6% payable semi-annually. 

$2,000 maturing Nov. 1, 1933. 

1,500 ” Nov. 1, 1934. 

Issued for purchase of fire equipment. 

General Obligation Bonds. 

Amount Outstanding $1,000.00 
Interest rate 5%% payable semi-annually. 

. $1,000.00 maturing Oct. 1, 1932. 


i 
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Issued to refund outstanding warrants. 

General Obligation Bonds. 

Amount Outstanding $1,000.00 
95 Interest rate 5% payable semi-annually 

$1,000.00 maturing May 1, 1934. 

Issued for the purpose of constructing the Iowa Avenue 
Bridge across the Iowa River. 

Amount Outstanding $22,000.00 

General Obligation Bonds 

Interest rate 4%% payable semi-annually. 

$5,000 maturing Nov. 1, 1933. 

5,000 ” Nov. 1, 1934. 

12,000 ” Nov. 1, 1935. 

Issued to take up refused warrants on the Bridge Fund. 
General Obligation Bonds. 

Amount Outstanding: $25,000.00 
Interest rate 5% payable semi-annually. 

$3,000 maturing Nov. 1, 1933. 

3,000 ” Nov. 1, 1934. 

9,000 ” Nov. 1, 1936. 

10,000 ” Nov. 1, 1937. 

Issued for the purchase of land and equipping Municipal 
Airports. 

General Obligation Bonds. 

Amount outstanding: $65,000.00 
Interest rate 4^4 payable semi-annually. 


1933 

1934 

1935 

1936 

1937 

1938 

1939 

1940 

2000 

3000 i 

3000 

3000 

3000 

4000 

3000 

4000 

1941 

1942! 

1943 

1944 

1945 

1946 

1947 

1948 

4000 

4000 i 

5000 

4000 

6000 

5000 

6000 

5000 


1949 


2000 

Issued for the purpose of paying contractor for con¬ 
struction of sewers. 
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Special assessment bonds. 

Amount outstanding: $52,775.78 

Interest rate 5% payable annually. 

> $10,325.67 maturing May 1, 1932. 


9,099.97 ” May 1, 1933. 

10,499.97 ” May 1, 1934. 

6,399.97 ” May 1, 1935. 

5,650.00 ” May 1, 1936. i 

3,750.00 ” May 1, 1937. ! 

2,650.00 ” May 1, 1938. 

2,650.00 ” May 1, 1939. 

1,150.00 ” May 1, 1940. 

550.00 ” May 1, 1941. 

50.00 ” May 1, 1942. 

Issued for the purpose of paying contractor for the con¬ 
struction of paving. 

Special Assessment Bonds. j 

Amount Outstanding: $394,126.12 
Interest rate 5% payable annually. 

$40,626.12 maturing May 1, 1932. 


72,700.00 

78,700.00 

60,000.00 

47,200.00 

37,700.00 

32,000.00 

17,000.00 

11,000.00 

7,000.00 


May 1, 1933. 
May 1, 1934. 
May 1, 1935. 
May 1, 1936. 
May 1, 1937. 
May 1, 1938. 
May 1, 1939. 
May 1, 1940. 


7,000.00 ” May 1, 1941. 

Issued to pay the Contractor for constructing sidewallks. 
Special Assessment Bonds. 

Amount Outstanding: $7,006.00 
Interest rate 5% payable semi-annually. 

$600.00 maturing May 1, 1932. 


1,351.00 

1,451.00 

1,451.00 

851.00 

851.00 

351.00 

100.00 


May 1, 1933. 
May 1, 1934. 
May 1, 1935. 
May 1, 1936. 
May 1, 1937. 
May 1, 1938. 
May 1, 1939. 
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Issued to fund a judgment rendered on refused warrants. 
General Obligation Bonds. 

Amount Outstanding: $75,000.00 

Interest rate 5% payable semi-annually. 


97 $5,000.00 maturing Nov. 1, 1941. 


5,000.00 

5,000.00 

20,000.00 

20,000.00 

20,000.00 




Nov. 1, 1942. 
Nov. 1, 1943. 
Nov. 1, 1944. 
Nov. 1, 1945. 
Nov. 1, 1946. 


c. Sinking Fund: None 

d. Floating Debt: None 

e. Overlapping Debt: Statement of gross debt of all over 
lapping taxing or assessment districts (in school—county— 
city). 

School Board in Iowa City $104,000.00 

County Board in Johnson County $1,289,044.00 

City list attached. 

f. Outstanding Financial Obligations: City—County— 
School Board. See “E”. 

g. Defaults: Some Special Assessment Bonds not paid in 
1932 and 1933 due to balance in closed banks and slow pay¬ 
ment of special assessments. 

h. Tax Rate: Present tax rate per $1,000.00 of assessed 
value for State, County, City & School. 

State County City School Total 

Iowa City $2.25 $5.72 $14.01 $17.12 $39.10 

i. Tax Collections: Levy for municipal purposes only. 

1929 Levied 1930 Levied 1931 Levied 

1930 Collected 1931 Collected 1932 Collected 

Amount 

Levied $207,537.86 $204,973.26 $203,020.05 

Uncollected at date 

of delinquency 2,349.08 3,616.34 18,162.61 

Uncollected as of 

September 15, 

1933 


1,149.08 


2,306.66 


10,162.61 



i 


i 


i 
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I 

j. Tax Dates: Statement of dates on which taxes are 
levied, become payable and become delinquent. 

Taxes levied—2nd Monday in September 
’ ’ payable—J anuary 1st. 

” delinquent—March 1st and September 1st. 

k. Penalties on Delinquent Taxes: Penalty of of 1% 
per month. 

1. Receipts and Expenditures of the City: 

98 Estimated Current Revenues $263,724.(j0 

Estimated Current Expenses 247,767.00 

m. Description of City: Iowa City is the County Seat of 
Johnson County and is situated on the Iowa River aboi^it 
60 miles west of Davenport and 125 miles east of the State 
Capitol at Des Moines. The first State Capitol was located 
at Iowa City, and later the first State Capitol building was 
made the central building of the State University. Tl^is 
educational institution has grown until the present student 
enrollment is approximately 9,000. 

Iowa City is situated at the intersection of Federal High¬ 
ways No. 6 and 161 both of which are paved across the 
state. The State roads entering Iowa City are as follovjs: 
No. 1 and 261—well surfaced all weather roads. Tjhe 
county road system of Johnson County is all well surfaced 
all weather roads. 

The railroad facilities are very good. The main line of 
the Chicago, Rock Island & Pacific Railway—Chicago to 
Denver—and a branch of the Chicago, Rock Island & Pa¬ 
cific, Iowa City to Muscatine. Also, the electric line of the 
Cedar Rapids & Iowa City Railway Company. 

Iowa City is located on the main route of the United Air¬ 
ways from New York to San Francisco. The municipal 
aviation field at Iowa City is the first air mail field to be 
located in Iowa. 


Receipts for the year ending 3-31-30 $430,854.45 
Warrants outstanding 3-31-30 199.03 

Balance of cash on hand 4-1-29 76,440.67 

Expenditures for the year ending 3-31-30 
Warrants outstanding 4-1-29 
Balance of cash on hand 3-31-30 


$507,494.15 


$391,409.73 

349.15 

115,736.27 

-j— 

$507,494.15 


60 IOWA CITY LIGHT AND POWER CO. YS. H. L. ICKES ET AL. 


99 Receipts for the year ending 

3-31-31 $344,062.31 

Warrants Outstanding 3-31-31 8,196.99 

Balance of cash on hand 4-1-30 115,736.27 

Expenditures for the year ending 3-31-31 
Warrants Outstanding 4-1-30 
Balance of cash on hand 3-31-31 


$467,996.57 

Receipt for the year ending 3-31-32 $368,213.15 
Warrants Outstanding 3-31-32 46,996.20 

Balance of cash on hand 4/1/31 112,638.38 

Expenditures for the year ending 3-31-32 
Warrants Outstanding 4/1/31 
Balance of cash on hand 3-31-32 


$527,847.73 

100 VII. Legal Data 

101 VII. Legal Data 

Opinion of Counsel 

To the Administrator, 

Federal Emergency Administration of Public Works, 

P. F. Hopkins, Engineer for Board, 

Des Moines, Iowa 

Dear Sir: 

I hereby certify that I have examined the application of 
the City of Iowa City, Johnson County, Iowa, for a loan 
of $917,000.00 to defray the cost of constructing a munici¬ 
pal light and power system, and am of the opinion that the 
same is in proper and satisfactory form, and in substan¬ 
tial compliance with the rules and regulations prescribed 
by the Administrator in Circular No. 2. 

I do further certify that I have examined the Constitu¬ 
tional, Statutory and Charter provisions applicable to the 
power of the applicant to construct the project and issue 
obligations in payment therefore, and am of the opinion 
that the applicant possesses lawful power and authority to 
construct the project and to issue obligations therefor. 

I do further certify, in keeping with Circular No. 2, that: 


$355,158.16 

199.03 

112,638.38 


$467,996.57 


$313,661.34 

8,196.99 

205,989.40 


$527,847.73 
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i 

a. Organization 

Applicant was incorporated April 6th, 1853, under the; 
laws of Iowa, provisions of Chapter 42, Code of Iowa, 1851.! 

b. Charter 

No special charter. 

i 

c. Debt Limitation 

i 

5% of taxable property on last tax list. 

Article XI—Section 3—Constitution of Iowa. 

1%%—Section 6238—Code of Iowa, 1931. 

VII. Legal Data 

102 Valuation—January 1st, 1933. 

Real Estate $12,635,100.00 

Money & Credits 2,515,041.0(1) 

i 

d. Deduction From C. Above 
Gross indebtedness $275,349.97 
No deductions. 

i 

e. Powers of Applicant 

1. Chapter 312—Sections 6127—Code of Iowa—1931. 

2. Section 6134—dl—Code of Iowa—1931. 

f. Authorization by Voters 

Yes. Sections 6131 and 6134—d3. Code of Iowa—1931. 

i 

g. Authorization by Resolution or Ordinance not Suf¬ 
ficient. I 

Authorization by voters is required. Therefore resolu¬ 
tion or ordinance not sufficient. Sections 6131 and 61344- 
d3. Code of Iowa—1931. 

i 

h. Publication of Resolution 
Not applicable. 

I 

i. Franchise Requirements 

No. I 

j. Sale of Obligations 
Private sale. 

Sections 6134dl and 6134d2—Code of Iowa, 1931. 

! 

k. Maximum Interest 

Maximum rate of Interest—5%. Chapter 319—Code of 
Iowa, 1931. 
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l. Minimum Price 

Par plus accrued interest. Section 1175—Code of Iowa, 
1931 

m. Other Authority Required 

Yes. To State Securities Dept. Chapter 393cl. Code of 
Iowa, 1931 

n. Maturity of Obligations 

No provision as to first maturity. 

20 years maximum period. Section 1179-b 1—Code of 
Iowa, 1931. 

No limitation specified in Chapter 312. Code of Iowa, 
1931. 

VII. Legal Data 

103 o. Restrictions on Payment 
No. 

p. Negotiability 

Yes. Section 9461—Code of Iowa—1931. 

q. Character of Investment 
No. 

r. Registration 

Said obligations may be made registerable as to prin¬ 
cipal only. 

Section 6256—Code of Iowa, 1931. 

s. Approval of Bonds 

Yes. By State Securities Dept. Chapter 393-c 1. 

Code of Iowa—1931. 

t. Prior Registration 

Proposed obligations required to be registered in the 
office of City Treasurer. See Section 6256—Code of Iowa— 
1931. 

u. Tax Exemption — State 

Yes. See Section 6944—Paragraph 5—Code of Iowa— 
1931. 

v. Tax Exemption—Federal 
Yes. 

w. Litigation 

No. 
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x. Property Acquisition 

Yes. Sections 6135 and 6140. Code of Iowa—1931. 

y. Bond Counsel 

Chapman & Cntler, Chicago, Illinois. 

z. Authority for Securities 

1. No. See Const. Art. 11, Para. 3; and Sections 6127, 
6131, 6238 to 6241, and 6134-d 1 to 6134^d6—Code of Iowa— 
1931. 

Wyatt v. Town of Manning 250 N. W. 141 (Iowa 1933) 


aa. Authority for Special Assessment Bonds 

l . Not applicable. | 

2. Not applicable. j 

3. Not applicable. j 

4. Not applicable. 

5. Not applicable. j 

bb. Leasing Authority 
Sections 6134-d 1 and 6134-d 2. 

Code of Iowa—1931. I 

Yours very truly, 

THOS. E. MARTIN, 

City Solicitor 
Iowa City, Iowa. 

P. W. 17681 ! 

105 LOAN AND GRANT AGREEMENT dated ^s 

of.. 193..., between tlie 

CITY OF IOWA, JOHNSON COUNTY, STATE Of 
IOWA (herein called the “Borrower”) and the UNITED 
STATES OF AMERICA (herein called the “Govern¬ 
ment”). 


104 VII. Legal Data 

z. Authority for Securities —continued 

2 . No. 

3. From the net earnings of the plant. 
Section 6134-d 1—Code of Iowa—1931. 

4. Foreclosure of mortgage on plant. 

5. No. 
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Part One 

1. Purpose of Agreement. Subject to the terms and condi¬ 
tions of this Loan and Grant Agreement (herein called 
the “Agreement”) the Government will, by loan and grant 
not exceeding in the aggregate the sum of $917,000 (herein 
called the “Allotment”) aid the Borrower in financing a 
project (herein called the “Project”) consisting of the 
construction of an electric power plant with steam turbo¬ 
generator, boilers and necessary auxiliaries and control 
equipment, and a complete distribution system all pursuant 
to the Borrower’s application (herein called the “Applica¬ 
tion”), P. W. A. Docket No. 7738, Title II of the National 
Industrial Recovery Act (herein called the “Act”) and 
the Constitution and Statutes of the State of Iowa (herein 
called the “State”). 

2. Amount and Method of Making Loan. The Borrower 
will sell and the Government will buy, at the principal 
amount thereof plus accrued interest, $709,000 aggregate 
principal amount of the bonds described below (herein 
called the “Bonds”) less such amount of the Bonds, if any, 
as the Borrower may sell to purchasers other than the Gov¬ 
ernment. 

(a) Designation: Electric Plant Revenue Bond. 

(b) Authorized Amount: $709,000. 

Docket No. 7738 Exhibit “B” P. W. 11088 

(c) Type: Negotiable, coupon, serial, revenue 
106 bond. 

(d) Registration: Registerable at option of the 
holder as to principal only or as to principal and interest. 

(e) Date: August 1, 1934 

(f) Interest: at the rate of 4 per cent per annum payable 
on February 1, 1935 and semiannually thereafter on Feb¬ 
ruary 1 and August 1 of each year. 

(g) Maturities: Payable on August 1 in years and 
amounts as follows: 
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Year 

Amount 

Year 

Amount 

1936 

$47,000 

1944 

$47,000 

1937 

47,000 

1945 

47,000 

1938 

47,000 

1946 

47,000 

1939 

47,000 

1947 

48,000 

1940 

47,000 

1948 

48,000 

1941 

47,000 

1949 

48,000 

1942 

47,000 

1950 

48,000 

1943 

47,000 


| 

1 


(h) Security: Special obligations of the Borrower pay¬ 
able as to both principal and interest from and secured by 
an exclusive first lien on the net revenues of the entire 
electric system (such net revenues being herein defined 
as the gross revenues after deduction of reasonable opera¬ 
tions and maintenance expenses) and further secured by a 
first lien mortgage upon the real and personal property 
constituting the electric system; and additionally secured by 
a franchise to operate said electric system for a period of 
(20) twenty years after date of sale of the electric system 
upon foreclosure of the mortgage. 

(i) Place and Medium of Payment: Payable, in any coin 
or currency which, on the respective dates of payment of the 
principal of and interest on the Bonds, is legal tender for 
the payment of public and private debts, at the office of the 
Treasurer of City of Iowa City, Johnson County, State of 
Iowa or, at the option of the holder, at a bank or trust cim- 
panv in the Borough of Manhattan, City and State of New 
York. 

(j) Denomination: $1,000. 

Docket No. 7738 1-2 

107 3. Amount and Method of Making Grant. The Gov¬ 

ernment will make and the Borrower will accept, 
whether or not any or all of the Bonds are sold to purchas¬ 
ers other than the Government, a grant (herein called the 
“Grant”) in an amount equal to 30 per centum of the cost 
of the labor and materials employed upon the Project. The 
determination by the Federal Emergency Administrator: of 
Public Works (herein called the “Administrator”) of i the 
cost of the labor and materials employed upon the Project 
shall be conclusive. The Government will make part of the 
Grant by payment of money and the remainder of the Grant 


i 

i 
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by cancellation of Bonds or interest coupons or both. If 
all of the Bonds are sold to purchasers other than the Gov¬ 
ernment, the Government will make the entire Grant by 
payment of money. In no event shall the Grant, whether 
made partly by payment of money and partly by cancella¬ 
tion, or wholly by payment of money, be in excess of 
$250,000. 

4. Bond Proceedings . When the Agreement has been ex¬ 
ecuted the Borrower (unless it has already done so) shall 
promptly take all proceedings necessary for the authoriza¬ 
tion and issuance of the Bonds. 

5. Bond and Grant Requisition. From time to time after 
the execution of this Agreement, the Borrower shall file a 
requisition with the Government requesting the Government 
to take up and pay for Bonds or to make a payment on 
account of the Grant. Each requisition shall be accompa¬ 
nied by such documents as may be requested by the Admin¬ 
istrator (a requistion together with such documents being 
herein collectively called a “Requisition”). 

6. Bond Purchases. If a Requisition requesting the Gov¬ 
ernment to take up and pay for Bonds is satisfactory in 
form and substance to the Administrator, the Government, 
within a reasonable time after the receipt of such Requisi¬ 
tion, will take up and pay for Bonds, having maturities sat¬ 
isfactory to the Administrator, in such amount as will pro¬ 
vide, in the judgment of the Administrator, sufficient funds 
for the construction of the Project for a reasonable period. 
Payment for such Bonds shall be made at a Federal Reserve 
Bank to be designated by the Administrator or at such other 
place or places as the Administrator may designate, against 
delivery by the Borrower of such Bonds, having all unma¬ 
tured interest coupons attached thereto, together with such 
documents as may be requested by the Administrator. The 
Government shall be under no obligation to take up and 
pay for Bonds beyond the amount which in the judgment of 
the Administrator is needed by the Borrower to complete 
the Project. 

7. Grant by Payment of Money. If a Requisition request¬ 

ing the Government to make a payment on account of 
108 the Grant is satisfactory in form and substance to the 

Administrator, the Government will pay to the bor¬ 
rower at such place or places as the Administrator may des¬ 
ignate against delivery by the Borrower of its receipt there- 
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j 

for, a sum of money equal to the difference between the ag¬ 
gregate amount previously paid on account of the Grant, 
and 

(a) 25 per centum of the cost of the labor and materials 
shown in the Requisition to have been employed upon the 
Project if the Requisition shows that the Project has not j 
been completed, or 

(b) 30 per centum of the cost of such labor and materials 
if the Requisition shows that the Project has been com¬ 
pleted and that all costs incurred in connection therewith 
have been determined; 

provided, however, that the part of the Grant made by pay¬ 
ment of money to the Borrower shall not be in excess of the 
difference between the Allotment and the amount paid (not 
including the amount paid as accrued interest) for the | 
Bonds taken up by the Government. The Government re¬ 
serves the right to make any part of the Grant by cancel- 
lation of Bonds or interest coupons or both rather than by 
payment of money if, in the judgment of the Administrator, 
the Borrower does not need the money to pay costs incurred 
in connection with the construction of the Project. j 

8. Grant by Cancellation of Bonds. If the Borrower, 

within a reasonable time after the completion of the Project,! 
shall have filed a Requisition, satisfactory in form and sub¬ 
stance to the Administrator, then the Government will can¬ 
cel such Bonds and interest coupons as may be selected by 
the Administrator in an aggregate amount equal (as nearly 
as may be) to the difference between 30 per centum of th^ 
cost of the labor and materials employed upon the Project 
and the part of the Grant made by payment of money. Th0 
Government will hold Bonds or interest coupons for such 
reasonable time in an amount sufficient to permit complii 
ance with provisions of this Paragraph, unless payment of 
such difference shall have been otherwise provided for by 
the Government. I 

9. Grant Advances . At any time after the execution oj: 

this Agreement the Government may, upon request of the 
Borrower, if in the judgment of the Administrator the cir¬ 
cumstances so warrant, make advances to the Borrower on 
account of the Grant, but such advances shall not be in ex¬ 
cess of 30 per centum of the cost of the labor and materials 
to be employed upon the Project, as estimated by the Ad¬ 
ministrator. I 
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109 10. Deposit of Bond Proceeds and Grant ; Bond 

Fund; Construction Accounts. The Borrower shall 
deposit all accrued interest which it receives from the sale 
of the Bonds at the time of the payment therefor and any 
payment on account of the Grant which may be made under 
the provisions of Paragraph 8, Part One, hereof, into an 
interest and bond retirement fund account (herein called 
the “Bond Fund”) promptly upon the receipt of such ac¬ 
crued interest or such payment on account of the Grant. 
It will deposit the remaining proceeds from the sale of the 
Bonds (whether such Bonds are sold to the Government or 
other purchasers) and the part of the Grant made by pay¬ 
ment of money under the provisions of Paragraph 7, Part 
One, hereof, promptly upon the receipt of such proceeds or 
payments in a separate account or accounts (each of such 
separate accounts herein called a “Construction Account”), 
in a bank or banks which are members of the Federal Re¬ 
serve System and of the Federal Deposit Insurance Corpo¬ 
ration and which shall be satisfactory at all times to the 
Administrator. 

11. Disbursement of Monies in Construction Accounts 
and in Bond Fund. The Borrower shall expend the monies 
in a Construction Account only for such purposes as shall 
have been previously specified in Requisitions filed with the 
Government and approved by the Administrator. Any mon¬ 
ies remaining unexpended in any Construction Account af¬ 
ter the completion of the Project which are not required to 
meet obligations incurred in connection with the construc¬ 
tion of the Project shall either be paid into the Bond Fund, 
or said monies shall be used for the purchase of such of the 
Bonds as are then outstanding at a price not exceeding the 
principal amount thereof plus accrued interest. Any Bonds 
so purchased shall be cancelled and no additional Bonds 
shall be issued in lieu thereof. The monies in the Bond 
Fund shall be used solely for the purpose of paying inter¬ 
est on the principal of the Bonds. 

12. Other Financial Aid from the Government. If the 
Borrower shall receive any funds (other than those re¬ 
ceived under this Agreement) directly or indirectly from 
the Government, or any agency or instrumentality thereof, 
to aid in financing the construction of the Project, to the ex¬ 
tent that such funds are so received the Grant shall be re¬ 
duced, and to the extent that such funds so received exceed 
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i 

the part of the Grant which would otherwise be made by j 
payment of money, the aggregate principal amount of 
Bonds to be purchased by the Government shall be re¬ 
duced. 

110 13. Conditions Precedent to the Government’s Oh- j 
ligations. The Government shall be under no obliga¬ 
tion to pay for any of the Bonds or to make any Grant: 

(a) Financial Condition and Budget. If, in the judg¬ 
ment of the Administrator, the financial condition of the 
Borrower shall have changed unfavorably in a material de¬ 
gree from its condition as theretofore represented to the 
Government, or the Borrower shall have failed to balance | 
its budget satisfactorily or shall have failed to take action 
reasonably designed to bring the ordinary current expendi¬ 
tures of the Borrower within the prudently estimated reve¬ 
nues thereof; 

(b) Cost of Project. If the Administrator shall not be 
satisfied that the Borrower will be able to complete the 
Project for the sum of $917,000, or that the Borrower will 
be able to obtain, in a manner satisfactory to the Adminis-j 
trator, any additional funds which the Administrator shall 1 
estimate to be necessary to complete the Project; 

(c) Compliance. If the Administrator shall not be satis¬ 

fied that the Borrower has complied with all the provisions 
contained in this Agreement or in the proceedings authorize 
ing the issuance of the Bonds, theretofore to be complied 
with by the Borrower; j 

(d) Legal Matters. If the Administrator shall not b6 

satisfied as to all legal matters and proceedings affecting 
the Bonds the security therefor or the construction of the 
Project; 1 

(e) Representations. If any representation made by the 
Borrower in this Agreement or in the Application or in any 
supplement thereto or amendment thereof, or in any docu¬ 
ment submitted to the Government by the Borrower shall 
be found by the Administrator to be incorrect or incomplete 

in any material respect. 

111 (f) Bond Resolution. If the Borrower shall not 
have adopted a resolution providing for the author¬ 
ization, issuance and sale of the Bonds, which shall contain 
such provisions as are, in the judgment of the Administra¬ 
tor, necessary to insure that: 
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1. The Borrower will use excess revenues derived from 
the operation of the plant for the purpose of paying out¬ 
standing Bonds. 

2. The Borrower wfill secure the Bonds by a pledge of the 
property purchased, constructed and/or erected with their 
proceeds. 

3. Any revenue Bonds issued subsequent to Bonds issued 
hereunder, will be junior and subordinate to the Bonds is¬ 
sued hereunder. 

(g) Rate Ordinances . If the Borrower shall not have 
passed an ordinance providing for the fixing and maintain¬ 
ing of rates and collection of charges for the services af¬ 
forded by Borrower’s entire electric system, Additions 
thereto and/or extensions thereof which shall, in the judg¬ 
ment of the Administrator, contain such provisions as are 
necessary. 

1. To insure that the revenues to be derived from the en¬ 
tire electric system additions thereto and/or extensions 
thereof will be sufficient at all times to pay the cost of op¬ 
eration and maintenance of the plant and to provide for the 
payment of the principal of and the interest on the Bonds 
and maintain a reasonable reserve therefor. 

2. To insure the payment of the reasonable cost of any 
service rendered by the entire electric system to the Bor¬ 
rower or to any of the Borrower’s agencies or instrumen¬ 
talities. 

(h) Court Decision . If the Supreme Court of Iowa shall 
not have rendered a decision, which satisfied the Adminis¬ 
trator, that the Borrower may legally authorize and sell the 
Bonds and make all the covenants and agreements contained 
in the Bonds, the proceedings authorizing their issuance 
and sale and in this agreement. 

(i) Competition. If the Borrower shall not satisfy the 
Administrator that the Iowa City Light and Power Com¬ 
pany will be without authority to sell electrical energy 
within the municipal limits or, if such evidence can not be 
produced, that the electric system of the Borrower will have 
a sufficient portion of the gross business so that the Proj- 

. ect’s estimated revenues will be adequate to pay the princi¬ 
pal of and interest on the Bonds when the same are due and 
payable. 

(j) Land to be Acquired. If the Borrower fails to ac¬ 
quire the land needed at a price and in a manner satisfac¬ 
tory to the Administrator. 
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112 Part Two 

In consideration of the Grant, the Borrower covenants 
that: j 

1. Construction Work. All work on the Project shall be 
done subject to the rules and regulations adopted by the 
Administrator to carry out the purposes and control the 
administration of the Act. The following rules and regu¬ 
lations as set out in Bulletin No. 2, Non-Federal Projects 
revised March 3, 1934, entitled “P.W.A. Requirements as 
to Bids, Contractors’ Bonds, and Contract, Wage and La¬ 
bor Provisions and General Instructions as to Applicatidns 
and Loans and Grants”, shall be incorporated verbatim in 
all construction contracts for work on the project (in sqch 
construction contracts all blank spaces shall be filled in as 
provided in said Bulletin): j 

“1. (a) Convict labor .—No convict labor shall be em¬ 
ployed on the project, and no materials manufactured or 
produced by convict labor shall be used on the project. j 

4 ‘(b) Thirty-hour week .—Except in executive, adminis¬ 
trative, and supervisory positions, so far as practicable and 
feasible in the judgment of the Government engineer, no| in¬ 
dividual directly employed on the project shall be permitted 
to work more than 8 hours in any 1 day nor more than 30 
hours in any 1 week; Provided, That this clause shall be con¬ 
strued to permit working time lost because of inclerQent 
weather or unavoidable delays in any 1 week to be mad^ up 
in the succeeding 20 days. 

“(c) No work shall be permitted on Sundays or legal 
holidays except in cases of emergency. 

“2. Wages. —(a) All employees directly employed on this 
work shall be paid just and reasonable wages which shall 
be compensation sufficient to provide for the hours of labor 
as limited, a standard of living in decency and comfort. 
Such wages shall in no event be less than the minimum hour¬ 
ly wage rates for skilled and unskilled labor prescribed by 
the Administrator for the zone or zones in which the t^ork 
is to be done, viz: 

Skilled labor. j 

Unskilled labor . j 

“(b) In the event that the prevailing hourly rates pre¬ 
scribed under collective agreements or understandings be- 
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tween organized labor and employers in effect on April 30, 
1933, shall be above the minimum rates specified above, such 

P. W. 11088 (R 2) (Aug. 10, 1934) 

113 agreed wage rates shall apply: Provided, That such 
agreed wage rates shall be effective for the period 
of this contract, but not to exceed 12 months from the date 
of the contract. 

4 ‘(c) The above designated minimum rates are not to be 
used in discriminating against assistants, helpers, appren¬ 
tices, and serving laborers who work and serve skilled jour¬ 
neymen mechanics and who are not to be termed as “ un¬ 
skilled laborers.’ ’ 

“(d) The provisions of this contract relating to hours 
and minimum wage rates for labor directly employed on 
the project shall for the purposes of this contract, to the ex¬ 
tent applicable, supersede the terms of any code adopted 
under Title I of the act permitting longer hours or lower 
minimum wage rates. 

“(e) All employees shall be paid in full not less often 
than once each week and in lawful monev of the United 
States, unless otherwise permitted by the Government engi¬ 
neer, in the full amount accrued to each individual at the 
time of closing of the pay roll, which shall be at the latest 
date practicable prior to the date of payment and there 
shall be no deductions or rebates on account of goods pur¬ 
chased, rent, or other obligations, but such obligations shall 
be subject to collection only by legal process: Provided, 
however, That this clause shall not be construed to prohibit 
the making of deductions for premiums for compensation 
and medical aid insurance, in such amounts as are author¬ 
ized by the laws of.to be paid by employees 

in those cases in which, after the making of the deductions, 
the wage rates will not be lower than the minimum wage 
rates herein established. 

“(f) A clearly legible statement of all wage rates to be 
paid the several classes of labor employed on the work, to¬ 
gether with a statement of the deductions therefrom for 
premiums for workmen’s compensation and/or medical aid 

insurance authorized by the laws of., should 

such deductions be made, shall be posted in a prominent and 
easily accessible place at the side of the work, and there 
shall be kept a true and accurate record of the hours worked 
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by and the wages, exclusive of all authorized deductions 
paid to each employee, and the engineer inspector shall be 
furnished with a sworn statement thereof on demand. | 
114 (g) The Board of Labor Review (herein called 

the ‘ 4 Board”) shall hear all labor issues arising un¬ 
der the operation of this contract and such issues as may! 
result from fundamental changes in exonomic conditions 
during the life of this contract. ! 

“(h) The minimum wage rates herein established shall 
be subject to change by the Administrator on recommenda- 1 
tion of the Board. In the Event that as a result of funda- 
mental changes in economic conditions, the Administrator, I 
acting on such recommendation, from time to time estab¬ 
lishes different minimum wage rates (referred to in Para- 1 
graph 2 (a), (b), and (c) hereof) all contracts for work on! 
the project shall be adjusted accordingly by the parties! 
thereto so that the contract price to the contractor underj 
any contract or to any subcontractor under any subcontract 
shall be increased by an amount equal to such decreased 
cost. | 

“(i) Engineers, architects, and other professional and 
subprofessional employees engaged in duties normally donq 
at the site of the project shall receive at least the prevail} 
ing rates for the various types of service to be rendered^ 
provided that in no case shall professional employees re| 
ceive less than the following weekly compensation for 40 
hours or less irrespective of the number of hours employed 1 : 
$36.00 in the northern zone; $33.00 in the central zone; andl 
$30.00 in the southern zone. Where the working week ijs 
longer than 40 hours, weekly compensation shall be in¬ 
creased proportionally. Compensation under this paraj- 
graph shall be subject to the approval of the Government 
Engineer. ! 

“3. (a) Labor preferences .—Preference shall be given, 
where they are qualified, to ex-service men with dependent?, 
and then in the following order: (1) To citizens of tl^e 
United States and aliens who have declared their intention 
of becoming citizens, who are bona fide residents of (po¬ 
litical subdivision and/or county).ahd 

(2) to citizens of the United States and aliens who have de¬ 
clared their intention of becoming citizens, who are bona 
fide residents of (State, Territory, or district).]. 
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Provided, That these preferences shall apply only where 
such labor is available and qualified to perforin the work 
to which the employment relates. 

“(b) Employment services .—To the fullest extent pos¬ 
sible, labor required for the project and appropriate to be 
secured through employment services shall be chosen from 
the lists of qualified workers submitted by local employment 
agencies designated by the United States Employ- 
115 ment Service: Provided, however, That union labor, 
skilled and unskilled, shall not be required to register 
at such local employment agencies but, if such labor is de¬ 
sired by the employer, shall be secured in the customary 
ways through recognized union locals. In the event, how¬ 
ever, that employers who wish to employ union labor are 
not furnished with qualified union worker by the union lo¬ 
cals which are authorized to furnish such labor residing in 
the locality within 48 hours (Sundays and holidays ex¬ 
cluded) after request is filed by the employer, all labor shall 
be chosen from lists of qualified workers submitted by local 
agencies designated by the United States Employment Ser¬ 
vice. In the selection of workers from lists prepared by 
such employment agencies and union locals, the labor pref¬ 
erences provided in section (a) of this paragraph 3 shall be 
observed, and preference shall be given to those unemployed 
at the date of registration who, at the date of selection, have 
no other available employment. 

“(c) Compliance with Title I of the Act .—The following 
sections 7 (a) (1) and 7 (a) (2) of Title I of the Act shall be 
observed: 

“ (1) That employees shall have the right to organize and 
bargain collectively through representatives of their own 
choosing, and shall be free from the interference, restraint, 
or coercion of employers of labor, or their agents, in the 
designation of such representatives or in self-organization 
or in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection; (2) that no 
employee and no one seeking employment shall be required 
as a condition of employment to join any company union 
or to refrain from joining, organizing, or assisting a labor 
organization of his own choosing. 

“(4) Human labor .—The maximum of human labor shall 
be used in lieu of machinery wherever practicable and con¬ 
sistent with sound economy and public advantage; and to 
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I 

| 

the extent that the work may be accomplished at no greater 
expense by human labor than by the use of machinery, and 
labor of requisite qualifications is available, such hum^n 
labor shall be employed. 

“5. Compensation insurance .—Every employer of labor 

shall provide, if permitted by the laws of.., 

adequate workmen’s compensation insurance for all labor 
employed by him on the project who may come within the 
protection of such laws and shall provide, 'where practica¬ 
ble, employers’ general liability insurance for the benefit |of 
his employees not protected by such compensation laws, afid 
proof of such insurance satisfactory to the Goveifn- 
116 ment engineer shall be given. Where it is not per¬ 
mitted by law that such insurance be provided, so^ne 
method satisfactory to the Administrator must be provided 
by which the employees may, by paying the entire amount 
of the premiums, derive a similar protection. 

“6. Persons entitled to benefits of labor provisions L— 
There shall be extended to every person who performs the 
work of a laborer or of a mechanic on the project or on ^ny 
part thereof the benefits of the labor and wage provisions 
of this contract, regardless of any contractual relationship 
between the employer and such laborer or mechanic. Th^re 
shall be no discrimination in the selection of labor on the 
ground of race, creed, or color. 

“7. Withholding payment .—Under all construction con¬ 
tracts, .may withhold from the contractor 

(The borrower) 

so much of accrued payments as may be necessary to pay to 
laborers or mechanics employed on the work the difference 
between the rate of wages required by this contract t<j be 
paid to laborers or mechanics on the work and the rat£ of 
wages actually paid to such laborers or mechanics. 

“8. Accident prevention .—Reasonable precautions shall 
at all times be exercised for the safety of employees onj the 
work and applicable provisions of the Federal, State, jand 
municipal safety laws and building and construction c^des 
shall be observed. All machinery and equipment and other 
physical hazards shall be guarded in accordance with the 
safety provisions of the Manual of Accident Prevention in 
Construction of the Associated General Contractor^ of 
America, unless and to the extent that such provision^ are 
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incompatible with Federal, State, or municipal laws or regu¬ 
lations. 

“9. N. R. A. Compliance .—The contractor shall comply 
with each approved code of fair competition to which he is 
subject, and if he is engaged in any trade or industry for 
which there is no approved code of fair competition, then as 
to such trade or industry with an agreement with the Presi¬ 
dent under Section 4 (a) of the National Industrial Recov¬ 
ery Act (President’s Reemployment Agreement), and. 

. shall have the right, subject to the ap- 

(The borrower) 

proval of the Government engineer, to cancel this con¬ 
tract for failure to comply writh this provision and make 
open market purchases or have the w T ork called for by this 
contract otherwise performed at the expense of the 
117 contractor. So far as articles, materials or supplies 
produced in the United States are concerned, no ar¬ 
ticles, materials or supplies shall be accepted or purchased 
for the performance of the work nor shall any subcontracts 
be entered into for any articles, materials or supplies, in 
whole or in part produced or furnished by any person who 
shall not have certified that he is complying with and will 
continue to comply with each code of fair competition which 
relates to such articles, materials or supplies, and/or in case 
there is no approved code for the whole or any portion 
thereof then to that extent with an agreement with the Pres¬ 
ident as aforesaid. 

“10. (a) Inspection of records ,—The Administrator, 
through his authorized agents, shall have the right to in¬ 
spect all work as it progresses, and shall have access to all 
pay rolls, records of personnel, invoices of materials, and 
any and all other data relevant to the performance of this 
contract. There shall be submitted to the Administrator, 
through his authorized agents, the names and addresses 
of all personnel and such schedules of the cost of labor, 
costs and quantities of materials, and other items, sup¬ 
ported as to correctness by such evidence, as, and in such 
form as, the Administrator through his authorized agents, 
may require. The submission and approval of said sched¬ 
ules, if required, shall be a condition precedent to the mak¬ 
ing of any payment under the contract. 
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“ (b) There shall be provided for the use of the engineer 
inspector such reasonable facilities as he may request. Jn 
case of dispute the Government engineer shall determine 
the reasonableness of the request. 

“11. Reports .—Every employer of labor on the project 
shall report within 5 days after the close of each calendar 
month, on forms to be furnished by the United States De¬ 
partment of Labor, the number of persons on their respec¬ 
tive pay rolls directly connected with the project, the ag¬ 
gregate amounts of such pay rolls, and the man-hours work, 
wage scales paid to the various classes of labor, and the total 
expenditures for materials. Two copies of each of sqch 
monthly reports are to be furnished to the Government 
engineer, and one copy of each to the United States Depart¬ 
ment of Labor. The contractor under any construction con¬ 
tract shall also furnish to.to the Govepm- 

(The borrower) 

ment engineer and to the United States Department of La¬ 
bor the names and addresses of all subcontractors on the 
work at the earliest date practicable. I 

“12. There shall be provided all necessary ^er- 
118 vices and all materials, tools, implements, and appli¬ 
ances required to perform and complete entirely and 
in a workmanlike manner the work provided for in This 
contract. Except as otherwise approved in writing byj the 
Government engineer, such services shall be paid foif in 
full at least once a month and such materials, tools, imiple- 
ments, and appliances shall be paid for at least once a 
month to the extent of 90 percent of the cost thereof to the 
contractor, and the remaining 10 percent shall be paid 30 
days after the completion of the part of the work in or 
on which such materials, tools, implements, or appliances 
are incorporated or used. 

“13. Signs .—Signs bearing the legend Public Works 

Project No.shall be erected in appropriate places at 

the site of the project. 

“14. All reasonable rules and regulations which the Pub¬ 
lic Works Administration may prescribe toward the effec¬ 
tuation of the matters covered by paragraphs 1 to 13^ in¬ 
clusive, shall be observed in the performance of the vfork. 

“15. Subcontractors.—(a) Appropriate provisions 6hall 
be inserted in all subcontracts relating to this work to in- 
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sure the fulfillment of all provisions of this contract affect¬ 
ing such subcontractors, particularly paragraphs 1 to 14, 
inclusive. 

a (b) No bid shall be received from any subcontractor 
who has not signed U. S. Government Form No. P. W. A. 
61, revised (March 1934). 

“16. Termination for breach .—In the event that any of 
the provisions of paragraphs 1 to 15, inclusive, of this con¬ 
tract are violated bv the contractor under the construction 
contract or by any subcontractor under any subcontract on 

the work, . may, subject to the approval 

(The borrower) 

of the Government engineer, and upon request of the Ad¬ 
ministrator, shall terminate the contract by serving written 
notice upon the contractor of its intention to terminate such 
contract, and, unless within 10 days after the serving of 
such notice such violation shall cease, the contract shall, 
upon the expiration of said 10 days cease and terminate. 

In the event of any such termination.may 

(The borrower) 

take over the work and prosecute the same to completion 
or otherwise for the account and at the expense of the 
contractor and/or such subcontractor, and the contractor 

and his sureties shall be liable to.for any 

(The borrower) 

119 excess cost occasioned.in the event 

(The borrower) 

of any such termination, and . may take 

(The borrower) 

possession of and utilize in completing the work, such ma¬ 
terials, appliances, and plant as may be on the site of the 
work, and necessary therefor. This clause shall not be 
construed to prevent the termination for other causes pro¬ 
vided in the construction contract. 

“17. Definitions .—The term “Act” as used herein re¬ 
fers to the National Industrial Recovery Act. The term 
“Government engineer” as used herein shall mean the 
State Engineer (P. W. A.) or his duly authorized repre¬ 
sentative or any person designated to perform his duties 
or functions under this agreement by the Administrator. 
The term “engineer inspector” as used herein refers to 
State engineer inspectors, resident and assistant resident 
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engineer inspectors, and supervising engineers, appointed 
by the Administrator. The term “materials” as used here¬ 
in includes, in addition to materials incorporated in the ! 
project used or to be used in the operation thereof, equip¬ 
ment and other materials used and/or consumed in the per¬ 
formance of the work.” 


2. Restriction as to Contractors. The Borrower shall re-j 
ceive no bid from any contractor, nor permit any contractor 
to receive any bid from any subcontractor, who has not 
signed U. S. Government Form No. P. W. A. 61, revised 
March, 1934. 

7 * 

3. Bonds and Insurance. Construction contracts shall be 

supported by adequate surety or other bonds or security 
satisfactory to the Administrator for the protection of the 
Borrower, or materialmen, and of labor employed on thd 
Project or any part thereof. The contractor under any 
construction contract shall be required to provide public 
liability insurance in an amount satisfactory to the Ad¬ 


ministrator. 

4. Force Account. 


All construction work on 


the Project 


shall be done under contract, provided, however, that if 
prices in the bids are excessive, the Borrower reserves th^ 
right, anything in this Agreement to the contrary notwith^ 


standing, to apply to the Administrator for permission t<j) 


do all or any part of the Project on a force account basis. 


120 Part Three 

1. Construction of Project. Not later than upon the re¬ 
ceipt by it of the first Bond payment, the Borrower will 
commence or cause to be commenced the construction of the 
Project, and the Borrower will thereafter continue suet 
construction or cause it to be continued to completion with 
all practicable dispatch, in an efficient and economical man¬ 
ner, at a reasonable cost and in accordance with the pro¬ 
visions of this Agreement, plans, drawings, specifications 
and construction contracts which shall be satisfactory to 
the Administrator, and under such engineering supervision 
and inspection as the Administrator may require. Except 
with the written consent of the Administrator, no materials 
or equipment for the Project shall be purchased by the 
Borrower subject to any chattel mortgage, or any condi¬ 
tional sale or title retention agreement. 


80 IOWA CITY LIGHT AND POWER CO. VS. H. L. ICKES ET AL. 


2. Information. During the construction of the Project 
the Borrower will furnish to the Government all such in¬ 
formation and data as the Administrator may request as 
to the construction, cost and progress of the work. The 
Borrower will furnish to the Government and to any pur¬ 
chaser from the Government of 25 per centum of the Bonds, 
such financial statements and other information and data 
relating to the Borrower and the Project as the Adminis¬ 
trator or any such purchaser may at any time reasonably 
require. 

3. Representations and Warranties. The Borrower rep¬ 
resents and warrants as follows: 

(a) Litigation. No litigation or other proceedings are 
now pending or threatened which might adversely affect 
the Bonds, the security therefor the construction and oper¬ 
ation of the Project, or the financial condition of the Bor¬ 
rower ; 

(b) Financial Condition. The character of the assets 
and the financial condition of the Borrower are as favor¬ 
able as at the date of the Borrower’s most recent financial 
statement, furnished to the Government as a part of the 

Application, and there have been no changes in the 
121 character of its assets or in its financial condition 
except such changes as are necessary and incidental 
to the ordinary and usual conduct of the Borrower’s af¬ 
fairs ; 

(c) Fees and Commission. It has not and does not in¬ 
tend to pay any bonus, fee or commission in order to secure 
the loan or grant hereunder; 

(d) Affirmation. Every statement contained in this 
Agreement, in the application, and in any supplemenl 
thereto or amendment thereof, and in any other document 
submitted to the Government is correct and complete, and 
no relevant fact materially affecting the Bonds, the security 
therefor, the Grant or the Project, or the obligations of the 
Borrower under this Agreement has been omitted there¬ 
from. 

4. Sale of Bonds by the Government . The Borrower will 
take all such steps as the Government may reasonably re¬ 
quest to aid in the sale by the Government of any or all of 
the Bonds. Upon request, the Borrower will furnish to the 
Government or to any purchaser or purchasers from the 
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Government of 25 per centnm of the Bonds, information 
for the preparation of a bond circular in customary fornk, 
signed by the proper official of the Borrower, containing 
such data as the Government or such purchaser or pur¬ 
chasers may reasonably request concerning fhe Borrower 
and the Project. 

5. Expenses . The Government shall be under no obliga¬ 
tion to pay any costs, charges or expenses incident to coip- 
pliance with any of the duties or obligations of the Bor¬ 
rower under this Agreement including, without limiting the 
generality of the foregoing, the cost of preparing, execut¬ 
ing and delivering the Bonds, and any legal, engineering 
and accounting costs, charges or expenses incurred by the 
Borrower. 

6. Waiver, Any provision of this Agreement may be 
waived or amended with the consent of the Borrower and 
the written approval of the Administrator, without the exe¬ 
cution of a new or supplemental agreement. 

7. Interest of Member of Congress . No Member 
122 of or Delegate to the Congress of the United States 
of America shall be admitted to any share or part 
of this Agreement, or to any benefit to arise thereupon. 

8. Validation. The Borrower hereby covenants that it 
will institute, prosecute and carry to completion insofar as 
it may be within the power of the Borrower, any and all 
acts and things to be performed or done to secure the en¬ 
actment of legislation or to accomplish such other proceed¬ 
ings, judicial or otherwise, as may be necessary, appropri¬ 
ate or advisable to empower the Borrower to issue (the 
Bonds and to remedy any defects, illegalities and irregu¬ 
larities in the proceedings of the Borrower relative to the 
issuance of the Bonds and to validate the same after jthe 
issuance thereof to the Government, if in the judgment of 
the Administrator such action may be deemed necessary, 
appropriate or advisable. The Borrower further covenants 
that it will procure and furnish to the Government, hs a 
condition precedent to the Government’s obligations here¬ 
under a letter from the Governor of the State stating that 
if in the judgment of the Administrator it may be advisable 
to enact legislation to empower the Borrower to issuq the 
Bonds or to remedy any defects, illegalities or irregulari¬ 
ties in the proceedings of the Borrower relative to the issu¬ 
ance thereof or to validate the same, said Governor j will 

! 

i 

I 
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recommend and cooperate in the enactment of snch legis¬ 
lation. 

9. Miscellaneous. This Agreement shall be binding upon 
the parties hereto when a copy thereof, duly executed by 
the Borrower and the Government, shall have been received 
by the Borrower. This Agreement will be governed by and 
be construed in accordance with the laws of the State. 

10. Naming of Project . The Project shall never be 
named except with the written consent of the Adminis¬ 
trator. 

11. Undue Delay by the Borrower. If in the opinion of 
the Administrator, which shall be conclusive, the Borrower 
shall delay for any unreasonable time in carrying out any 
of the duties or obligations to be performed by it under 
the terms of this Agreement, the Administrator may cancel 
this Agreement. 

12. Construction of Agreement. If any provision 
123 of this Agreement shall be invalid in whole or in 
part, to the extent it is not invalid it shall be valid 
and effective and no such invalidity shall effect, in whole 
or in part, the validity and effectiveness of any other pro¬ 
vision of this Agreement or the rights or obligations of the 
parties hereto, provided, in the opinion of the Administra¬ 
tor, the Agreement does not then violate the terms of the 
A.ct 

IN WITNESS WHEREOF, the CITY OF IOWA CITY, 
JOHNSON COUNTY, STATE OF IOWA 
and the UNITED STATES OF AMERICA have respec¬ 
tively cause this Agreement, to be duly executed as of the 
day and year first above written. 

CITY OF IOWA CITY 
By. 


124 P. W. 42231-23 

Federal Emergency Administration of Public Works 

Washington, D. C., Oct. 7, 1935 
1 (Date) 

! PWA Docket No. 7738. 

City of Iowa City, 

Johnson County, Iowa. 

1. The United States of America (herein called the “Gov¬ 
ernment”) hereby offers to aid in financing the construe- 





IOWA CITY LIGHT AND POWER CO. YS. H. L. ICKES ET AL. 83! 

tion and equipping of an electric plant and distribution sys¬ 
tem (herein called the “Project”) by making a grant to the 
City of Iowa City (herein called the “Applicant”) in 
the amount of 45 percent of the cost of the Project. In no 
event will the grant be in excess of $413,000. 

2. The Government will be under no obligation to make 
any grant, unless the Applicant has complied with the pro¬ 
visions of PWA Circular D, dated September 20, 1935. 

UNITED STATES OF AMERICA 
Federal Emergency Administrator 
of Public Works 

By HORATIO B. HACKETT 

Assistant Administrator. 

Exhibit “C” 

125 PWA Form No. 199 
September 20,1935 

Federal Emergency Administration of Public Works j 

i 

Harold L. Ickes, Administrator 

I 

■ » 


P.W.A. Circular D 

Relating to Certain Grants Under the Emergency Relief 

Appropriation Act of 1935 


Note.—If local laws prevent the applicant from comply¬ 
ing with the provisions set forth herein, the applicant 
should notify the Federal Emergency Administrator of 
Public Works. 

Exhibit “D” 

126 I. General Provisions 

1. Prerequisites to Government’s Obligation. —The United 
States of America (hereinafter called the “Government’I*) 
shall be under no obligation to the applicant to whom the 
offer is made (hereinafter called the “Applicant”) to make 
any grant: 
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(a) Representation. —If any representation made by the 
Applicant in its application or in any supplement thereto 
or amendment thereof, or in any document submitted to the 
Government by the Applicant shall be incorrect or incom¬ 
plete in any material respect; 

(b) Cost of Project. —If it appears that the Applicant 
will not be able to obtain any funds which, in addition to 
the sum allotted by the Government, shall be necessary to 
complete the project described in the Government’s offer 
(hereinafter referred to as the ‘‘Project”); 

(c) Compliance. —If the Applicant shall not have com¬ 
plied with all the provisions contained or referred to in this 
Circular theretofore to be complied with by the Applicant. 

2. Interest of Member of Congress. —No member of or 
Delegate to the Congress of the United States of America 
shall be allowed to participate in the funds made available 
for the construction of the Project or in any benefit arising 
therefrom. 

3. Bonus or Commission. —The Applicant shall not pay 
any bonus or commission for the purpose of obtaining an 
approval of the application. 

4. Information. —The Applicant shall furnish the Gov¬ 
ernment with reasonable information and data concerning 
the construction, cost, and progress of the work. 

5. Insurance. —The Applicant shall carry reasonable and 
adequate insurance upon the completed Project or any com¬ 
pleted part thereof accepted by the Applicant or the sys¬ 
tem of which the Project is a part. 

6. Name of Project. —The Applicant shall not 
127 name the Project for any living person. 

II. Grant Payments 

1. Advance Grant. —After the receipt by the Applicant 
of an offer from the Government to make a grant (herein¬ 
after called the “Offer”), the Applicant may request an 
advance on account of the grant in an amount not exceed¬ 
ing 15 per cent of the previously estimated cost of the Proj¬ 
ect. This advance grant may be used for paying architec¬ 
tural, engineering, and planning fees, costs of surveys, 
borings, and other preliminary investigations, costs of prep¬ 
aration of plans, specifications, and other forms of pro¬ 
posed contract documents, and costs of advertisements for 
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bids for contracts, but not in payment for the acquisition! 
of lands, easements, or rights-of-way. The request for this! 
advance grant must be accompanied by a signed certificate 
of purposes in which must appear in reasonable detail the 
purposes for which such advance grant will be used. 

2. Intermediate Grant Requisitions. —At any time after 
the Applicant has deposited in the Construction Account it^ 
share of the cost of the Project (hereinafter called the 
1 ‘Applicant’s Funds”), if the Applicant has so requisitioned 
and if such requisition is accompanied by a signed certifir 
cate of purposes in which appear in reasonable detail the 
purposes for which the funds will be used, and that such 
funds will be used for items properly included as part ojf 
the cost of the Project, the Government will make a graUt 
of an amount representing the difference between the ad¬ 
vance grant and an amount equal to 25 percent of said pre¬ 
viously estimated cost of the Project. When the Project 
shall be approximately 70 percent completed, the Appli¬ 
cant may file its requisition for an additional grant in an 
amount equal to 10 percent of the previously estimated cost 
of the Project. ! 

The intermediate grant requisitions will be honored ^f 
the documents necessary to support such requisitions afe 
complete and work on the Project has progressed in ac¬ 
cordance with the provisions of this Circular relating 
thereto. | 

3. Final Grant Payment .—At any time after coiin- 
128 pleting the Project, the Applicant may file a requisi¬ 
tion requesting the remainder of the grant which, to¬ 
gether with all previous payments on account of such grajit, 
shall be an amount equal to 45 percent of the cost of the 
Project, but not to exceed, in any event, the amount of the 
grant set forth in the Government’s Offer. The final grhnt 
requisition will be honored if the documents necessary to 
support it are complete and work on the Project has 
progressed in accordance with the provisions of this Cir¬ 
cular relating thereto. 

4. Construction Account. —A separate account or ac¬ 
counts (hereinafter collectively called the “Construction 
Account”) shall be set up in a bank or banks which £re 
members of the Federal Deposit Insurance Corporation 
and of the Federal Reserve System. The advance grant, 
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the intermediate grants, the Applicant’s Funds and the 
final grant, shall be deposited in the Construction Account, 
promptly upon receipt thereof. 

5. Disbursement of Moneys in Construction Account .— 
Moneys in the Construction Account shall be expended only 
for such purposes as shall have been previously specified in 
a certificate of purposes filed with and accepted by the Gov¬ 
ernment. 

Ill. Construction Policies. 

To effectuate the purposes of the Emergency Relief Ap¬ 
propriation Act of 1935, the Federal Emergency Adminis¬ 
tration of Public Works has adopted the policy: 

(a) That if the Project is to be constructed under con¬ 
tract, contracts should be awarded to the lowest responsible 
bidder pursuant to public advertisement and that every 
opportunity be given for free, open and competitive bidding 
for contracts for construction and contracts for the pur¬ 
chase of materials and equipment. Advertisements for 
bids should be made once a week for two consecutive weeks 
in such newspapers or other publications as will reasonably 
insure adequate publicity, and the bids should be opened 
within a reasonable time after 14 days from the date 
129 of the first publication. 

(b) That the use in the specifications or otherwise 
of the name of a proprietary product or the name of the 
manufacturer or vendor to define the material or article 
required, unless such name is followed by the term “or 
Equal” is considered contrary to the policy of free, open 
and competitive bidding. Where such a specification is 
used in lieu of descriptive detail of substance and function, 
the term “or Equal” is to be liberally construed so that any 
material or article which will perform adequately the duties 
imposed by the general design will be considered satisfac¬ 
tory. 

(c) That, in determining the lowest bidder for the sup¬ 
plying of materials and equipment, the Applicant may, in 
the interest of standardization or ultimate economy, award 
the contract to other than the actual lowest bidder. 

(d) That, in determining the responsibility of bidders, 
the following elements will be taken into consideration: 
Whether the bidder involved (1) maintains a permanent 
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place of business; (2) has adequate plant equipment to do 
the work properly and expeditiously; (3) has a suitable 
financial status to meet obligations incident to the work; 
and (4) has appropriate technical experience. 

(e) That, in order to insure completion of the Project 
within the funds available for the construction of the 
Project, faithful performance of construction contracts wpl 
be assured by requiring performance bonds written in hn 
amount equal to 100% of the contract price by one or more 
corporate sureties financially able to assume the risk and 
that such bonds will be further conditioned upon the pay¬ 
ment of all persons supplying labor and furnishing mate¬ 
rials for the construction of the Project, except where it is 
required by local law that protection for labor and material- 
men be provided by a bond separate from the performance 
bond. In the latter case, the Administration considers ade¬ 
quate a performance bond in an amount equal to 100% Cf 
the contract price supplemented by a separate labor and 
materialmen’s bond in an amount not less than 50% of the 
contract price. 

However, where the contract price exceeds 
130 $1,000,000, and the obtaining of a bond written in 

such amount is difficult, a bond in an amount not less 
than 50% of the contract price is considered adequate. 

(f) That, if the work on any proposed construction con¬ 
tract is hazardous, the contractor will be required to pro¬ 
vide public liability insurance and property damage insur¬ 
ance in amounts reasonably sufficient to protect the con¬ 
tractor and each subcontractor. 

(g) That minimum or other wage rates required to be 
predetermined by State law or local ordinance shall be pre¬ 
determined in accordance therewith, and incorporated! in 
the appropriate contract documents or that, in the absence 
of applicable law or ordinance, the Applicant shall prede¬ 
termine minimum wage rates, in accordance with customary 
local rates, for all the trades and occupations to be em¬ 
ployed on the Project, and incorporate them in the appro¬ 
priate contract documents. 

The Applicant is Advised That Since the Honoring of 
Grant Requisitions by the Government Will Depend Upon 
the Government’s Being Assured That the Applicant Pro- 
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poses to Construct the Project in Accordance With the Es¬ 
tablished Policies and Regulations Contained in This Cir¬ 
cular, it Would be to the Mutual Advantage of the Appli¬ 
cant and the Government for the Applicant to Submit, 
Prior to the Advertising for Bids, to the Office of the State 
Director, P.W.A., All Proposed Contract Documents For 
Construction, Material and Equipment Contracts, Includ¬ 
ing the Plans and Specifications, and to Submit to the Office 
of the State Director the Determination by the Applicant of 
the Lowest Responsible Bidder for Each Contract Prior to 
the Award Thereof. For the Same Reason, it is Advisable 
That Applicant Submit to the Office of the State Director, 
P.W.A., Proposed Contracts for Architectural and En¬ 
gineering Services. Further, although Specific Extra or 
Change Orders May not Appear to Constitute Material 
Changes in the Project for the Construction of Which 
Funds are Being Made Available, Since it may Later be 
Found That Such Extra or Change Orders Have in Fact 
Affected the Engineering or Financial Soundness of the 
Project, it is Advisable That the Applicant Notify the Office 
of the State Director, P.W.A., of All Contemplated Extras 
and Changes. 

(h) That work shall be commenced as quickly as 
131 possible after funds are made available and be con¬ 
tinued to completion with all practicable dispatch in 
an efficient and economical manner. 

(i) That the Project will be constructed in accordance 
with the following rules and regulations which will be in¬ 
corporated verbatim as a separate chapter in all contracts 
(except subcontracts) for work to be performed at the site 
of the Project: 

Construction Regulations 

1. Employment Services and Labor Preferences .—With 
respect to all persons employed on projects 1 , except as 
otherwise 2 , provided in Regulation No. 2: 

(a) Such persons shall be referred for assignment to such 
work by the United States Employment Service, and 

i The Term “projects” or “project” as here used means the portion of 
project covered by this contract. 

* Exception relates only to employees of the owner. Regulation No. 2 is 
Executive Order No. 7060, approved by the President June 5, 1935. 
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(b) Preference in employment shall be given to person^ 
from the public relief rolls, and, except with the speci¬ 
fic authorization of the Works Progress Administration, at 
least 90 percent of the persons employed on any project 1 
; shall have been taken from the public relief rolls: 

Provided, however, that, expressly subject to the require! 
ment of subdivision (b), the supervisory, administrative^ 
and highly skilled workers on the project 1 , as defined in th^ 
specifications 3 , need not be so referred by the United States 
Employment Service. 

2. Qualifications for Employment. —(a) No persons 
132 currently serving sentence to a penal or correctional 
institution shall be employed on the project 1 . 

(b) No person under the age of sixteen (16) years, and 
no one whose age or physical condition is such as to make 
his employment dangerous to his health or safety, or the 
health and safety of others, may be employed on the 

! project 1 . This paragraph shall not be construed to operate 
1 against the employment of physically handicapped persons, 
otherwise employable, where such persons may be safely 
1 assigned to work which they can ably perform. 

(c) Except as specifically provided above, workers who 
are qualified by training and experience and certified fqr 
work on the project by the United States Employment Ser¬ 
vice shall not be discriminated against on any grounds 
whatsoever. The contractor may dismiss any employee n^>t 
qualified to perform the work for which he has been re- 
ferred, subject to disapproval by the owner. 

(d) Employees shall have the right to organize and bar¬ 
gain collectively through representatives of their ovhn. 
choosing, and shall be free from the interference, restraint, 
or coercion of employers of labor, or their agents, in the 
designation of such representatives or in self-organizatibn 
or in other concerned activities for the purpose of collec¬ 
tive bargaining or other mutual aid or protection. No em¬ 
ployee and no one seeking employment shall be required as 
a condition of employment to join any company union br 

1 The term “ projects” or *‘project’* as here used means the portion of the 
project covered by this contract. 

3 The term * * specifications ’ ’ as here used means any one of the contract 
documents. 
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to refrain from joining, organizing, or assisting a labor 
organization of his own choosing. 

3. Hours of Work. —(a) Except in case of emergency: 

(1) The maximum hours of work for manual labor shall 
be 8 hours per day and 130 hours per month. On projects 
located at points so remote and inaccessible that camps or 

floating plants are necessary, the maximum hours of 
133 work for manual labor shall be 8 hours per day and 
40 hours per week. 

(2) The maximum hours of work for cooks, camp assis¬ 
tants, and clerical and other nonmanual employees such as 
watchmen, policemen, and messengers, shall be 8 hours per 
day and 40 hours per week. 

(3) Administrative and supervisory employees, including 
executive employees, timekeepers, and storekeepers, who 
perform in a work-week not more than 15 hours of manual 
labor (or, in case the Project is being constructed on a 40- 
hours week basis, not more than 20 hours) shall not be sub¬ 
ject to any limitation of hours of work. 

(4) Wherever practicable, the contractor shall perform 
the work in at least double shifts of labor, unless otherwise 
provided in this contract. The contractor shall not know¬ 
ingly employ under this contract any person engaged in 
any other gainful occupation whose weekly hours of labor 
on such occupation, together with his hours of labor on the 
Project, exceed the limitations of hours prescribed for em¬ 
ployees of his classification under this contract. 

(b) Nothing in these regulations is intended to authorize 
hours or days of work in excess of the limitations of any 
applicable law or regulation. 

4. Wages and Pay Rolls. —(a) There shall be paid each 
employee engaged in the trade or occupation listed below 
not less than the hourly wage rate set opposite the same, 
namely: 

Trade or occupation Hourly Wage Rate 


(Insert Wage Schedule Here) 
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If after the award of this contract it becomes 
134 necessary to employ any person in a trade or occu¬ 
pation not herein listed, such person shall be paid not 
less than such hourly rate of wage, fairly comparable to the* 
above rates and such minimum wage rate shall be retroac¬ 
tive to the time of the initial employment of such person in 
such trade or occupation. 

(b) Unless otherwise provided by law, claims or dis¬ 
putes pertaining to the classification of labor under this 
contract shall be decided by the Owner whose decision shrill 
be binding on all parties concerned. 

(c) All employees shall be paid in full, at least once eath 
week within 3 days after the close of the pay-roll period, in 
lawful money of the United States, unless otherwise recoin- 
mended in writing by the State Director: Provided, how¬ 
ever, that this paragraph shall not be construed to prohibit 
deductions required by law and collection of obligations by 
legal process. 

(d) A clearly legible statement of the minimum wage rite 
to be paid each trade and occupation employed under this 
contract and of the authorized deductions therefrom, if apy, 
shall be posted by the contractor in a prominent and easily 
accessible place at the site of the work. 

(e) The contractor and each subcontractor shall prepare 
the pay rolls upon forms to be prescribed and in accordance 
with instructions to be furnished by the Works Progress 
Administration. Not later than the day following the pay¬ 
ment of the w r ages a certified legible copy of each pay roll, 
whether paid by the contractor or any subcontractor, shall 
be transmitted by the contractor to such office as may be 
designated by the Works Progress Administration, ^he 
contractor and each subcontractor shall submit report^ at 
such times and on such forms as may be required by jthe 
Works Progress Administration, covering purchases of, 
and requisitions for, materials, together with such other 
information as may be required to determine the progress 
and status of the completion of the work on the Project. 
Such pay rolls shall be sworn to in accordance wdth the 
“Regulations Issued Pursuant to So-called Kickback 
Statute”, issued jointly by the Secretary of the Tj:ea- 
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sury and the Secretary of the Interior on January 12, 
135 1935, a copy of which is herein elsewhere set forth. 

5. Accident Prevention. —Precaution shall be exer- 
* cised at all times for the protection of persons and prop¬ 
erty. The safety provisions of applicable laws, building 
and construction codes shall be observed. Machinery and 
equipment and other hazards shall be guarded in accordance 
with the safety provisions of the Manual of Accident Pre¬ 
vention in Construction, published by the Associated Gen¬ 
eral Contractors of America, to the extent that such pro¬ 
visions are not inconsistent with applicable law or regula¬ 
tion. 

6. Insurance. —The contractor shall not commence work 
under this contract until he has obtained all insurance re¬ 
quired under this paragraph and such insurance has been 
approved by the Owner, nor shall the contractor allow any 
subcontractor to commence work on his subcontract until all 
similar insurance required of the subcontractor has been so 
obtained and approved. 

(a) Compensation Insurance. —The contractor shall take 
out and maintain during the life of this contract adequate 
Workmen’s Compensation Insurance for all his employees 
employed at the site of the Project and, in case any work 
is sublet, the contractor shall require the sub-contractor 
similarly to provide Workmen’s Compensation Insurance 
for the latter’s employees, unless such employees are cov¬ 
ered by the protection afforded by the contractor. In case 
any class of employees engaged in hazardous work under 
the contract at the site of the Project is not protected under 
the Workmen’s Compensation statute, or in case there is no 
applicable Workmen’s Compensation statute, the contrac¬ 
tor shall provide, and shall cause each subcontractor to 

provide, . 

for the protection of his employees not otherwise protected. 

(b) Public Liability and Property Damage Insurance .— 
The contractor shall take out and maintain during the life 
of this contract such Public Liability and Property Damage 
Insurance as shall protect him and any subcontractor per¬ 
forming work covered by this contract, from claims for 
damages for personal injury, including wrongful death, as 
well as from claims for property damages, which may arise 
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from operations under this contract, whether such 
136 operations be by himself or by any subcontractor or 
anyone directly or indirectly employed by either of 
them. The amounts of such insurance shall be as as fol¬ 
lows: 

Public Liability Insurance in an amount not less than 

$.for injuries, including wrongful death, to any 

one person, and, subject to the same limit for each persoji, 
in an amount not less than $ , on account of one acci¬ 

dent, and Property Damage Insurance in an amount not 
less than $ 

Provided, however, that the Owner may accept insurance 
covering a subcontractor in character and amounts less 
than the standard requirements set forth under this sub- 
paragraph (b) where such standard requirements appear 
excessive because of the character or extent of the work ^o 
be performed by such subcontractor. 

(c) The following special hazards shall be covered by 
rider or riders to the policy or policies required under sub¬ 
paragraph (b) hereof or by separate policies of insurance 
in amounts as follows: 


7. Materials. —(a) Domestic. Unless contrary to law, in 
the peformance of this contract the contractor, subcontrac¬ 
tors, materialmen, or suppliers shall use only such unmanu¬ 
factured articles, materials, and supplies as have been milled 
or produced in the United States, and only such manufac¬ 
tured articles, materials, and supplies as have been mahu- 
factured in the United States substantially all from arti¬ 
cles, materials, or supplies mined, produced, or manufac¬ 
tured, as the case may be, in the United States, excerpt, 
unless otherwise required by law, foreign materials, arti¬ 
cles, or supplies may be purchased if the foreign materials, 
articles, or supplies are lower in cost after the following 
differentials are applied in favor of domestic articles, ma¬ 
terials, or supplies: 

On purchases where the foreign bid is $100 or l^ss, 
137 a differential of 100% will apply; j 

On purchases where the foreign bid exceeds $100, 
but is less than $10,000, a differential of 25% will apply; 
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On purchases where the foreign bid is $10,000 or more, 
a differential of 15% will apply. 

(b) Convict Made. —No materials manufactured or pro¬ 
duced in a penal or correctional institution shall be used on 
or incorporated in the Project, unless required by law. 

8. Inspection .—(a) The Administrator, through his au¬ 
thorized agents, and the Works Progress Administration, 
through its authorized agents, shall have the right to in¬ 
spect all work and materials, shall have access to all pay 
rolls, records of personnel, invoices of material, and all 
other data and records relevant to the performance of this 
contract. 

(b) Facilities shall be provided as set forth in the 
specifications for the use of the Government Inspector. 

9. Construction Reports. —The contractor shall submit 
to the Owner schedules of the cost of labor, costs and quan¬ 
tities of materials and other items, supported as to cor¬ 
rectness by such evidence as, and in such form as, the Ad¬ 
ministrator through his authorized agents may require. 
Submission of this information shall be a condition pre¬ 
cedent to any payment under this contract. In addition 
to any records herein required, the following records, on 
forms to be furnished by the Public Works Administra¬ 
tion, are required: 

(1) Detailed Estimate (Contract “breakdown”). 

(2) Construction Schedule (Chart of Contemplated 
Progress). 

(3) Periodical Estimates for Partial Payment. 

10. Department of Labor Reports .—The contractor and 
each subcontractor shall report to the United States De¬ 
partment of Labor monthly, within five days after the close 
of each calendar month upon forms to be prescribed, and in 

accordance with instructions to be furnished, by the 
138 United States Department of Labor, covering the 
number of persons on their respective pay rolls di¬ 
rectly connected with the Project, the aggregate amounts 
of such pay rolls and the man-hours worked, and an itemized 
statement of the total expenditures for materials. The con¬ 
tractor shall also furnish to the United States Department 
of Labor the names and • addresses of all subcontractors 
on the work at the earliest date practicable. 
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11. Payments. —(a) The contractor shall provide all 
labor, services, materials, and equipment necessary to per-i 
form and complete the work under this contract. Except 1 
as otherwise approved by the Owner, the contractor (l)j 
shall pay for in full all transportation and utility services! 
on or before the 20th day of the month following the cal¬ 
endar month in which such services are rendered, and (2) 
shall pay for all materials, tools, and other expendible! 
equipment, to the extent of 90 per cent of the cost thereof, 
on or before the 20th day of the month following the calen-i 
dar month in which such materials, tools, and equipment; 
are delivered to the Project, and the balance of the cost 
within 30 days after completion of that part of the work 
in or on which such materials, tools, and other equipment! 
are incorporated or used. 

(b) In the absence of other provisions in this contract! 
more favorable to the subcontractor, the contractor shall 
pay each subcontractor, within five days after each payment; 
made to the contractor, the amount allowed the contractor 
for and on account of the work performed by the subeonf 
tractor, to the extent of the subcontractor’s interest therein! 

(c) Within the first 15 days of each calendar month th^ 
Owner will make partial payment to the contractor for 
work performed during the preceding calendar month oA 
estimate certified by the contractor, the Owner, and the 
Government Inspector. Except as otherwise provided by 
law, 10 per cent of each approved estimate shall be ref 
tained by the Owner until final completion and acceptance 
of all work covered by this contract, provided that at any 
time after 50 per cent of the work covered by this contract 
has been completed, if progress satisfactory to the Owneir 
and the Government Inspector is being made in accordance 
with the terms of this contract, subsequent approved 

estimates will be paid in full unless otherwise prd- 
139 vided in this contract. 

(d) Compliance with the provisions of subpara¬ 
graphs (a) and (b) of this paragraph is a condition pre¬ 
cedent to partial payment under subparagraph (c) hereof. 

12. Wage Claims and Adjustments .—In cases of under¬ 
payment of wages, the Owner will withhold from the con¬ 
tractor out of payments due an amount sufficient to pay 
persons employed on the work covered by this contract the 
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difference between the wages required to be paid under 
this contract and the wages actually paid such employees 
for the total number of hours worked. The amounts with¬ 
held shall be disbursed by the Owner, for and on account 
of the contractor, to the respective employees to whom they 
are due. 

13. Signs .—The contractor shall furnish signs bearing the 
legend: 

“Federal Works Project No.- 

Public Works Administration ’ ’ 
as required in the specifications and shall erect the same at 
such locations as may be designated by the Owner. 

14. Subcontracts. —(a) The contractor shall perform, di¬ 
rectly and without subcontracting, not less than 25 per cent 
of the construction, to be calculated on the basis of the total 
contract price. No part of this contract shall be sublet with¬ 
out the approval of the Owner. 

(b) If the contractor shall sublet any part of this con¬ 
tract, the contractor shall be as fully responsible to the 
Owner for the acts and omissions of his subcontractor and 
of the persons either directly or indirectly employed by his 
subcontractor, as he is for the acts and omissions of persons 
directly employed by himself. 

(c) Paragraphs 1 to 5 inclusive, 7 to 10 inclusive, 11 (a) 
and (b), 17, 18, 19, the Regulations Issued Pursuant to So- 
called “Kick Back Statute” and the penalty clauses set 
forth in Section 9 of the Act and Section 35 of the. Criminal 
Code, as amended, shall be inserted verbatim in all con¬ 
struction subcontracts under this contract. 

140 15. Assignment of Contract .—The contractor shall 

not assign this contract or any part hereof without 
the approval of the Owner, nor without the consent of 
surety unless the surety has w r aived its right to notice of as¬ 
signment. 

16. Termination for Breach .—In the event that any of the 
provisions of this contract are violated by the contractor or 
by any of his subcontractors, the Owner may serve written 
notice upon the contractor and the surety of its intention to 
terminate such contract, such notices to contain the reasons 
for such intention to terminate the contract, and, unless 
within 10 days after the serving of such notice upon the 
contractor such violation shall cease and satisfactory ar- 
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rangement for correction be made, the contract shall, upon 
the expiration of said 10 days, cease and terminate. In the 
event of any such termination, the Owner shall immediately 
serve notice thereof upon the surety and the contractor, and 
the surety shall have the right to take over and perforin 
the contract, provided however, that if the surety does not 
commence performance thereof within 30 days from thO 
date of the mailing to such surety of notice of termination!, 
the Owner may take over the work and prosecute the same 
to completion by contract for the account and at the ex¬ 
pense of the contractor, and the contractor and his surety 
shall be liable to the Owner for any excess cost occasioned 
the Owner thereby, and in such event the Owner may tak4 
possession of and utilize in completing the work, such ma¬ 
terials, appliances, and plant as may be on the site of the 
work and necessary therefor. 

17. Priority of Construction Regulations .—Any provi¬ 
sions of this contract in conflict or inconsistent with the re¬ 
quirements of these Regulations, except such provisions 4 s 
are required by applicable law or regulation, shall be void 
to the extent of such conflict or inconsistency. 

18. Definitions .—The following terms as used in this con¬ 
tract are respectively defined as follows: 

“Act”: The Emergency Relief Appropriation Act of 
1935. ! 

‘ 4 P.W.A. ” or “ Public Works Administration ”: 

The Federal Emergency Administration of Public 
141 Works. 

“Administrator”: The Federal Emergency Ad¬ 
ministrator of Public Works. ; 

“State Director”: State Director (P.W.A.), his duly au¬ 
thorized representative or any person designated by the Ad¬ 
ministrator to perform his duties or functions. 

“Government Inspector”: The representative of the In¬ 
spection Division (P.W.A.). 

“Owner”: The public body, agency or instrumentality 
which is a party hereto and for which this contract is to be 
performed. 

“Emergency”: A temporary unforeseen occurrence or 
combination of circumstances which endangers life or prop¬ 
erty and calls for immediate action or remedy. 

“Material”: Materials incorporated in the project, or 
used or consumed in the performance of the work. 
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“Subcontractor”: A person, firm, or corporation sup¬ 
plying labor and materials or labor for work at the site of 
the project. 

“Work at Site of Project”: Work to be performed, in¬ 
cluding work normally done, on the location of the project. 

19. Paragraphs 1, 2(a), (h) and (c), 3(a) (1) and (2), 
4(e), S(a) and 10 incorporate rules and regulations issued 
by the President under the authority of section 6 of the Act. 
Any willful violation of any such rule or regulation is pun¬ 
ishable by fine of not to exceed $1,000. 

Regulations Issued Pursuant to So-Called “Kick-Back 

Statute” 

Pursuant to the provisions of Public Act, No. 324, 
Seventy-third Congress, approved June 13, 1934 (48 Stat. 
948), concerning rates of pay for labor, the Secretary of 
the Treasury and the Secretary of the Interior hereby 
jointly promulgate the following regulations: 

Section 1. Said Act reads as follows: 

142 To effectuate the purpose of certain statutes con¬ 
cerning rates to pay for labor, by making it unlawful 
to prevent anyone from receiving the compensation con¬ 
tracted for thereunder, and for other purposes. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That whoever shall induce any person employed in the 
construction, prosecution, or completion of any public build¬ 
ing, public work, or building or work financed in whole or in 
part by loans or grants from the United States, or in the 
repair thereof to give up any part of the compensation to 
which he is entitled under his contract of employment, by 
force, intimidation, threat of procuring dimissal from such 
employment, or by any other manner whatsoever, shall be 
fined not more than $5,000, or imprisoned not more than 
five years, or both. 

Sec. 2. To aid in the enforcement of the above section, 
the Secretary of the Treasury and the Secretary of the In¬ 
terior jointly shall make reasonable regulations for con¬ 
tractors or subcontractors on any such building or work, 
including a provision that each contractor and subcontrac¬ 
tor shall furnish weekly a sworn affidavit with respect to 
the wages paid each employee during the preceding week. 
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Section 2. Each contractor and subcontractor engaged 
in the construction, prosecution, or completion of any build¬ 
ing or work of the United States or of any building or wor(k 
financed in whole or in part by loans or grants from tfye 
United States, or in the repair thereof, shall furnish eadh 
week an affidavit with respect to the wages paid each em¬ 
ployee during the preceding week. Said affidavit shall be 
in the following form: 

State of. j 

County of., ss: 

I,.(Name the party signing 

affidavit) .(Title), do hereby certify that I am 

(the employee of) .(name of con¬ 

tractor or subcontractor) who supervises the pay- 
143 ment of the employees of said contractor (subcon¬ 
tractor) ; that the attached pay roll is a true and Ac¬ 
curate report of the full weekly wages due and paid to eabh 
person employed by the said contractor (subcontractor) for 

the construction of. (project), for the 

weekly pay roll period from the.day of..., 

193.. ., to the.day of., 193. j.; 

that no rebates or deductions from any wages due any srfch 
person as set out on the attached pay roll have been directly 
or indirectly made; and that, to the best of my knowledge 
and belief, there exists no agreement or understanding with 
any person employed on the project, or any person what¬ 
soever, pursuant to which it is contemplated that I or any¬ 
one else shall, directly or indirectly, by force, intimidation, 
threat or otherwise, induce or receive any deductions or 
rebates in any manner whatsoever from any sum paid or to 
be paid to any person at any time for labor performed or 
to be performed under the contract for the above naiped 
project. 

Sworn to before me this.day of.. 

193.. . j 

Section 3. Said affidavit shall be executed and sworb to 

by the officer of employee of the contractor or subcontractor 
who supervises the payment of its employees. 

Said affidavit shall be delivered, within three days after 
the payment of the pay roll to which it is attached, to! the 
Government representative in charge at the site of the par¬ 
ticular project in respect of which it is furnished, who shall 
forward the same promptly to the Federal agency having 
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control of such project. If no Government representative 
is in charge at the site, such affidavit shall be mailed within 
such three-day period to the Federal agency having control 
of the project. 

Section 4. At the time upon which the first affidavit with 
respect to the wages paid to employees is required to be 
filed by a contractor or subcontractor pursuant to the re¬ 
quirements of these regulations, there shall also be filed in 
the manner required by Section 3 hereof a statement under 
oath by the contractor or subcontractor, setting forth the 
name of its officer or employee who supervises the payment 
of employees, and that such officer or employee is in a posi¬ 
tion to have full knowledge of the facts set forth in 
144 the form of affidavit required by Section 2 hereof. A 
similar affidavit shall be immediately filed in the 
event of a change in the officer or employee who supervises 
the payment of employees. In the event that the contractor 
or subcontractor is a corporation, such affidavit shall be exe¬ 
cuted by its president or a vice president. In the event that 
the contractor or subcontractor is a partnership, such af¬ 
fidavit shall be executed by a member of the firm. 

Section 5. These regulations shall be made a part of each 
contract executed after the effective date hereof by the Gov¬ 
ernment for any of the purposes enumerated in Section 2 
hereof. 

Section 6. These regulations shall become effective on 
January 15, 1935. 

The clause in the pay-roll affidavit which reads “ * * * 
that the attached pay roll is a true and accurate report of 
the full weekly wages due and paid to each person employed 
by the said contractor * * *” is construed by the Public 
"Works Administration to mean: 

(a) Wages due are the wages earned during the pay 
period by each person employed by the contractor, less any 
deductions required by law. 

(b) At the time of signing the affidavit, the wages due 
each employee have either been paid to him in full or are 
being held subject to claim by him. 

(c) Such unpaid wages will be paid in full on demand of 
the employee entitled to receive them. 

The clause “ * * * that no rebates or deductions from 
any wages due any such person as set out on the attached 
pay roll have been directly or indirectly made” does not 
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apply to any legitimate deductions mentioned above whiqh 
enter into the computation of full weekly wages due. 

The 4 ‘Regulations Issued Pursuant to So-Called Kicji- 
! Back Statute” shall not be construed to prohibit deduc¬ 
tions required by law or deductions for health, sickness, un¬ 
employment, or other similar benefits voluntarily au- 
145 thorized by permanent employees of equipment sup¬ 
pliers engaged in installation of the equipment at tfie 
site of the project. 

Penalty 

Section 9 of the Emergency Relief Appropriation Act pf 
1935 reads as follows: 

“Any person who knowingly and with intent to defrahd 
the United States makes any false statement in connection 
with any application for any project, employment, or relief 
aid under the provisions of this joint resolution, or diverts, 
or attempts to divert, or assists in diverting for the benefit 
of any person or persons not entitled thereto, any mondys 
appropriated by this joint resolution, or any services or rpal 
or personal property acquired thereunder, or who know¬ 
ingly, by means of any fraud, force, threat, intimidation, or 
boycott, deprives any person of any of the benefits to which 
he may be entitled under the provisions of this joint resolu¬ 
tion, or attempts so to do, or assists in so doing, shall be 
deemed guilty of a misdemeanor and shall be fined not m<|)re 
than $2,000 or imprisoned not more than 1 year, or botlt”. 

Section 35 of the Criminal Code, as amended, provided a 
penalty of not more than $10,000 or imprisonment of iiot 
more than 10 years, or both, for knowingly and willfully 
making or causing to be made “any false or frauduldnt 
statements * # * or use or cause to be made or used hny 
false * * * account, claim certificate, affidavit, or deposition, 
knowing the same to contain any fraudulent or fictitious 
statement * * *” relating to any matter within the jurisdic¬ 
tion of any governmental department or agency. 

Memorandum 

JANUARY 16 - 1936. 

Preliminary Injunction filed. 


i 
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146 Answer to Bill of Complaint 

Filed March 12 1936 

****** 

Come now, Harold L. Ickes, Administrator of the Fed¬ 
eral Emergency Administration of Public Works; Horatio 
B. Hackett, Assistant Administrator thereof; J. J. Madi- 
gan, Acting Executive Officer thereof; John Herrick, Execu¬ 
tive Assistant thereof; F. E. Schnepfe, Director of Projects 
Division thereof, Harry L. Hopkins, Administrator of the 
Works Progress Administration; Henry Morgenthau, Jr., 
Secretary of the Treasury of the United States; W. A. 
Julian, Treasurer of the United States, and Guy F. Allen, 
Chief Disbursing Officer, Division of Disbursement, Trea¬ 
sury Department of the United States, defendants in the 
above-entitled case, and each of them, and for answer to the 
Bill of Complaint, say: 

These defendants are informed that plaintiff is a corpora¬ 
tion incorporated under the laws of the State of Delaware, 
but are without knowledge as to any of the other allegations 
contained in Paragraph I of the Bill of Complaint. 

147 n. 

The defendants Harold L. Ickes, Horatio B. Hackett, 
John Herrick, J. J. Madigan, and F. E. Schnepfe (herein¬ 
after jointly referred to as “the P.W.A. defendants”) ad¬ 
mit that defendant Ickes was appointed Federal Adminis¬ 
trator of Public Works by Executive Order of the President 
dated July 8, 1933; admit that defendant Hackett is Assis¬ 
tant Administrator, defendant Herrick is Executive As¬ 
sistant, defendant Madigan is Executive Officer, and defen¬ 
dant Schnepfe is Director of the Projects Division of 
P.W.A. 

The P.W.A. defendants, and each of them, say that they 
are without knowledge as to any of the allegations with re¬ 
spect to defendants Hopkins, Morgenthau, Julian, and 
Allen; said defendants deny each and every allegation of 
Paragraph II of the bill of complaint except as specifically 
admitted or qualified herein. 

The defendant Harry L. Hopkins admits that he is the 
duly appointed, qualified and acting Administrator of the 
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Works Progress Administration, and that he was appointed 
by an Executive Order of the President of the United Stated 
(No. 7034), (but that said Order was dated May 18th, 1935, 
and not May 6th, 1935, as alleged in the Bill of Complaint )j. 
but specifically denies that he is exercising, or threatening 
to exercise, performing or threatening to continue to perj- 
form, any acts in his official capacity, or otherwise, unde}: 
the National Industrial Recovery Act, or under the Emer¬ 
gency Relief Appopriation Act of 1935, complained of by 
this plaintiff. Further answering, defendant Hopkins aver^ 
that he is wholly without interest as to the outcome of thig 
controversy; that his presence as a party defendant to 
the instant case is without materiality as to the jurisdic¬ 
tion of the Court or as to the execution of a decrep 
148 granting the relief prayed, should the same issuej; 

that the issuance of a decree against him could have 
no effect neither in fact or in law in regard to the per¬ 
formance by the other defendants hereto of the alleged acts 
or alleged proposed acts complained of. 

The defendants Morgenthau, Julian, and Allen (herein¬ 
after referred to as the ‘ 4 Treasury defendants”) admit the 
allegations contained in Paragraph II in so far as it con¬ 
cerns them, except that as to the allegations concerning tlje 
Treasurer of the United States, they deny that he is in con¬ 
trol of the disbursement of public funds of the United 
States and aver that he is in control only of the payment pf 
checks drawn upon him, and that with certain minor excejp- 
tions not applicable to the instant case, he has no contijol 
over the drawing of such checks, and except further thjat 
they specifically deny the allegations in the last subpara¬ 
graphs of Paragraph II, and say that they are not exercis¬ 
ing or threatening to exercise, or performing or threatening 
to perform, any unlawful or unconstitutional acts. 

The Treasury defendants, and each of them, say that they 
are without knowledge as to any of the allegations with re¬ 
spect to the defendants Ickes, Hackett, Herrick, Madigan, 
Schnepfe and Hopkins; said defendants deny each ajnd 
every allegation of Paragraph II, except as specifically Ad¬ 
mitted or qualified herein. 

m. 

These defendants are advised that the allegations con¬ 
tained in Paragraph III of the bill of complaint are conclu- 
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sions of law which they are not required to answer, but if 
construed to be averments of fact, they deny each and every 
allegation thereof. 

IV. 

The P.W.A. defendants admit the allegations contained 
in Paragraph IV of the bill of complaint, but defendant 
Hopkins and the Treasury defendants say that they are 
without knowledge as to any of the said allegations. 

149 V. 

These defendants are advised that the allegations con¬ 
tained in Paragraph V of the bill of complaint are conclu¬ 
sions of law which they are not required to answer, but if 
construed to be averments of fact, they deny each and 
every allegation thereof. 

VI. 

The P. W. A. defendants and defendant Hopkins say 
that they are without knowledge as to any of the allega¬ 
tions contained in Paragraph VI of the bill of complaint, 
and demand strict proof thereof. 

The Treasury defendants admit that the plaintiff is a 
taxpayer of the United States, but say that information as 
to the kinds and amounts of taxes paid by plaintiff must 
be obtained from other offices, that the necessary steps to 
secure said information have been taken, but that as yet 
these defendants are without knowledge as to the kinds 
and amounts of taxes paid by plaintiff. The Treasury de¬ 
fendants further say that they are without knowledge as 
to any allegation contained in Paragraph VT of the bill of 
complaint concerning plaintiff’s status as taxpayer of the 
State of Iowa and of the City of Iowa City, and demand 
strict proof thereof. 

vn. 

These defendants are without knowledge as to any of the 
allegations contained in Paragraph VII of the bill of com¬ 
plaint, and demand strict proof thereof. 

vm. 

These defendants are without knowledge as to any of the 
allegations contained in Paragraph VIII of the bill of com¬ 
plaint, and demand strict proof thereof. 
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150 IX. 

These defendants are without knowledge as to any of the 
allegations contained in Paragraph IX of the bill of coin¬ 
plaint, and demand strict proof thereof. 

X. 

These defendants are without knowledge as to any of ijhe 
allegations of fact contained in Paragraph X of the bill of 
complaint, and demand strict proof thereof. 

XL 

These defendants are without knowledge as to any of the 
allegations contained in Paragraph XI of the bill of com¬ 
plaint, and demand strict proof thereof. 

XII. 

I 

The P. W. A. defendants deny each and every allegation 
contained in Paragraph XII of the bill of complaint. 

Further answering the allegations of such paragraph, 
said defendants say that they are engaged in administer¬ 
ing the provisions of Title II of the National Industrial Re¬ 
covery Act of 1933 and the Emergency Relief Appropria¬ 
tion Act of 1935; that by the terms of the Emergency Re¬ 
lief Appropriation Act of 1935, and Executive Orderd of 
the President pursuant thereto, the Federal Emergency 
Administrator of Public Works, with the approval of Ithe 
President, is authorized, for the purpose of providing wjork 
relief and to increase employment by providing for Use¬ 
ful projects, to make loans or grants, or both, for projects 
of States, Territories, Possessions, including sub-divisions 
and agencies thereof, municipalities, and the District of 
Columbia, and self-liquidating projects of public bodies 
thereof, where, in the determination of the President, j not 
less than twenty-five per centum of the loan or the grpnt, 
or the aggregate thereof, is to be expended for work under 
each particular project. 

That upon the adoption of said Act, applications 

151 were received from states, municipalities, and other 
public bodies throughout the United States forj aid 

in financing the construction of a large variety of useful 
public projects, including, among others, airports, tunnels, 
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bridges, hospitals, jails, swimming pools, streets and high¬ 
ways, waterworks, sewage and drainage systems, and elec¬ 
tric generating, transmission and distribution systems; that 
all such applications have been carefully examined for the 
purpose of determining whether the application is author¬ 
ized by law, and whether the project meets the require¬ 
ments of the Act of Congress above referred to; that after 
such examination, the Federal Emergency Administrator 
of Public Works, and the President, have approved loans 
and grants to aid in financing the construction of many 
thousands of useful public projects, having first deter¬ 
mined that each such loan or grant meets the requirements 
of the Emergency Relief Appropriation Act of 1935, and 
Executive Orders of the President pursuant thereto, and 
will effectuate the purposes of said Act. 

Said defendants further say that the projects which have 
been approved have not been limited to a particular sec¬ 
tion of the country, the comprehensive program being na¬ 
tional in scope; that the projects have not been limited to 
any particular type or class, but have been greatly diver¬ 
sified ; that defendants have not solicited, urged, or induced 
the construction of any particular type of useful public 
project, but have acted only at the instance and request of 
the municipality concerned; that where application is made 
for a loan or grant, or both, to finance or aid in financing 
the construction of a project which will involve competition 
between a municipality and a privately owned utility com¬ 
pany, the Administrator has taken the position that it was 
the intention of Congress that the question of 
152 whether such competition is desirable should be left 
entirely to the municipality concerned; that where, 
as here, a grant only is made, the Administrator has not 
given any consideration to the question of rates to be 
charged by the municipality; that where a loan is made to 
be repaid out of the revenues of the project and not out of 
local taxes, the Administrator, in determining whether the 
loan was reasonably secured, has considered the prospec¬ 
tive earnings of the project, and solely for that purpose, 
the rates which the municipality proposed to charge; that 
the grant to the City of Iowa City was made pursuant to 
the policy outlined herein; that the sole aim and desire of 
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these defendants is to carry out the mandate of Congress 
as set forth in the Acts herein referred to. 

i 

Said defendants further allege that their activities un¬ 
der and pursuant to said statutes and Executive Orders 
have resulted in a vast increase in employment, and an im-| 
provement in the national prosperity, including, among] 
other things, a vast improvement in the credit of munici^ 1 
palities, an increase in the value of municipal bonds and a 
consequent increase in the assets of national banks anct 
other financial institutions throughout the United States! 

The Treasury defendants and defendant Hopkins deny 
each and every allegation contained in Paragraph XII oi 
the bill of complaint, in so far as it pertains to them, an<^ 
say that they are without knowledge as to any of the allef 
gations contained in said paragraph in so far as it perf 
tains to other defendants, and demand strict proof 
thereof. 

XHa. 

The P. W. A. defendants admit that on or about Januarjr 
8th, 1934, the city of Iowa City, Iowa, made application fo^ 
a loan and grant in the amount of $917,000.00, to be use& 
in financing the construction of a municipal electric 
153 plant and distribution system; that in September, 
1934, such application was approved by the Admin¬ 
istrator and the President, and a loan and grant agreement 
forwarded to the City; that such application was later with¬ 
drawn by the City, and a new application made for a grai^t 
only, to aid in financing the construction of such municipal 
electric plant and distribution system. Defendants further 
admit that the new application for a grant only, in the 
sum of $413,000.00, was approved by the Administrator 
and the President, and that on October 7th, 1935, P. W. A. 
forwarded to the City an offer to aid in financing the coh- 
struction of such plant and system, the terms of which are 
set forth in Exhibits “C” and “D” attached to plaintiff’s 
complaint. | 

Said defendants further allege that by agreement of the 
parties, the offer of October 7, 1935, was superseded by 
an offer dated January 8, 1936, a true and correct copy (of 
which is attached hereto, marked “Exhibit A”, and by 
this reference made a part hereof. 
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The P. W. A. defendants deny each and every allegation 
contained in Paragraph Xlla of the bill of complaint, ex¬ 
cept as hereinabove specifically admitted or qualified. 

The Treasury defendants and defendant Hopkins deny 
each and every allegation contained in Paragraph Xlla of 
the bill of complaint, in so far as it pertains to them, and 
say that they are without knowledge as to any of the al¬ 
legations contained in said paragraph in so far as it per¬ 
tains to other defendants, and demand strict proof thereof. 

Xllb. 

The P. W. A. defendants admit that the city of Iowa 
Citv would be without authoritv to establish a municipally 
owned and operated electric light and power plant and dis¬ 
tribution system without obtaining authority there- 
154 for from the voters of said City at an election; that 
an election was held in said City, on April 17th, 1934, 
on the proposition set forth in Paragraph Xllb of plain¬ 
tiff’s complaint, and that the vote on such proposition is 
correctly set forth in such paragraph. 

The P. W. A. defendants deny each and every allegation 
contained in such paragraph, except as herein expressly 
admitted. 

The Treasury defendants and defendant Hopkins say 
that they are without knowledge as to any of the allega¬ 
tions contained in Paragraph Xllb, and demand strict 
proof thereof. 

xm. 

The P. W. A. defendants aver that P. W. A. has offered 
in writing to make a grant to the City of Iowa City, Iowa, 
to aid in financing the construction of a municipal electric 
plant and distribution system; that all of the conditions of 
said grant are contained in the Government’s offer dated 
January 8, 1936 (Exhibit A), and that there are no condi¬ 
tions, express or implied, except as set forth therein. 

The P. W. A. defendants deny each and every allegation 
contained in Paragraph XHI of the bill of complaint, ex¬ 
cept as expressly admitted or qualified herein. 

The Treasury defendants and defendant Hopkins say 
that they are without knowledge as to any of the allega¬ 
tions contained in Paragraph XTT T of the bill of complaint, 
and demand strict proof thereof. 
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XIV. 

The P. W. A. defendants say that plaintiff has been Af¬ 
forded an opportunity to present its objections to the Ap¬ 
proval of the proposed grant, and to the construction of 
the proposed project, both in person and in writing, apd 
that the objections filed by plaintiff have been given care¬ 
ful consideration. 

Said defendants deny each and every allegation 
155 contained in Paragraph XIV of the bill of complaint, 
except as hereinabove expressly admitted or quali¬ 
fied. I 

The Treasury defendants and defendant Hopkins deny 
each and every allegation contained in Paragraph XIV of 
the bill of complaint, in so far as it pertains to them and 
say that they are without knowledge as to any of the alle¬ 
gations contained in said paragraph in so far as it pertains 
to other defendants, and demand strict proof thereof. 

XV. i 

The P. W. A. defendants deny each and every allegation 
contained in Paragraph XV of the bill of complaint. 

The Treasury defendants and defendant Hopkins say 
that they are without knowledge as to any of the allegations 
of fact contained in Paragraph XV, and demand strict 
proof thereof. 

XVI. 

The P. W. A. defendants deny each and every allegation 
of fact contained in Paragraph XVI of the bill of com¬ 
plaint. 

Defendant Hopkins and the Treasury defendants iay 
that they are without knowledge as to any of the allegations 
contained in Paragraph XVI of the bill of complaint, and 
demand strict proof thereof. 

xvn. 

The P. W. A. defendants deny that they have withheld 
any information from the plaintiff, or that they have re¬ 
fused to comply with any reasonable requests for informa¬ 
tion. 

Said defendants say that they are without knowledge j as 
to any of the other allegations contained in Paragraph 
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XVII of the bill of complaint, and demand strict proof 
thereof. 

The Treasury defendants deny the allegations of Para¬ 
graph XVII in so far as such allegations pertain to them, 
and say that they are without knowledge as to the remain¬ 
ing allegations contained in Paragraph XVII, and demand 
strict proof thereof. 

156 XVIII. 

These defendants are without knowledge as to any of the 
allegations contained in Paragraph XVIII of the bill of 
complaint. 

XIX. 

The P. W. A. defendants deny each and every allegation 
of fact contained in Paragraph XIX of the bill of com¬ 
plaint. Defendant Hopkins and the Treasury defendants 
say that they are without knowledge as to any of the allega¬ 
tions of fact contained in Paragraph XIX of the bill of 
complaint, and demand strict proof thereof. 

XX. 

These defendants are without knowledge as to any of 
the allegations contained in Paragraph XX, except that the 
Treasury defendants say that the funds of the United 
States are not so segregated that borrowed moneys can be 
distinguished from other moneys in the Treasury. 

XXI. 

The P. W. A. defendants admit the allegations contained 
in Paragraph XXI of the bill of complaint. 

Defendant Hopkins says that he is without knowledge as 
to any of the allegations contained in Paragraph XXI of 
the bill of complaint, except that he denies that he has taken 
or intends to take any action whatsoever in regard to the 
subject matter of this suit, and says that he is without in¬ 
terest as to its outcome. 

The Treasury defendants say that the allegations of 
Paragraph XXI constitute conclusions of law which they 
are not required to answer; but, if such allegations be con¬ 
strued to be allegations of fact, the Treasury defendants 
admit that they have been governed in the actions which 
they have already taken, and will be governed in actions 
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which they may he called upon to take in future in the in¬ 
stant situation, not only by the provisions of Title II of 
the National Industrial Recovery Act of June 16, 1933 (48 
Stat. 195) and of the Emergency Relief Appropriation Abt 
of 1935 (49 Stat. 115), and the Executive Orders and regu¬ 
lations of the President pursuant thereto, but alko 
157 by the provisions of all other applicable statutes ahd 
the Executive Orders and regulations promulgated 
pursuant thereto. 

xxn. 

. I 

The P. W. A. defendants deny each and every allegation 
of fact contained in Paragraph XXII of the bill of com¬ 
plaint. 

Defendant Hopkins and the Treasury defendants deny 
each and every allegation of fact contained in Paragraph 
XXII of the bill of complaint in so far as it pertains to 
them, and say that they are without knowledge as to any of 
the allegations contained in said paragraph, in so far as it 
pertains to other defendants, and demand strict proof 
thereof. 

xxnx 

These defendants are advised that the allegations con¬ 
tained in Paragraph XXIII of the bill of complaint are con¬ 
clusions of law which they are not required to answer, but 
if construed to be averments of fact, they deny each and 
every allegation thereof. 

The Treasury defendants, further answering subpara¬ 
graph (e) aver that the funds of the United States are pot 
so segregated that borrowed funds may be distinguished 
from other funds in the Treasury. i 

XXIV. ! 

These defendants deny each and every allegation of f^ct 
contained in Paragraph XXIV of the bill of complaint.; 

XXV. 

The P. W. A. defendants admit that, unless restrained, 
they will make the grant to the City of Iowa City in ac¬ 
cordance with the terms of the Governments offer, but 
deny all other allegations contained in Paragraph XXV 
of the bill of complaint. 
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Defendant Hopkins denies each and every allegation con¬ 
tained in Paragraph XXV of the bill of complaint in so far 
as it pertains to him and says that he is without knowledge 
as to any of the allegations contained in said paragraph in 
so far as it pertains to other defendants. 

The Treasury defendants admit that, unless re- 
158 strained, they will honor vouchers duly and regu¬ 
larly drawn by the defendant Ickes or his duly con¬ 
stituted subordinates, on moneys appropriated by Congress, 
but deny each and every other allegation of fact, pertain¬ 
ing to them, contained in Paragraph XXV of the bill of 
complaint, and say that they are without knowledge as to 
any of the othfer allegations contained therein, and demand 
strict proof thereof. 

XXVI. 

The P. W. A. defendants deny each and every allegation 
of fact contained in Paragraph XXVI of the bill of com¬ 
plaint. 

Defendant Hopkins and the Treasury defendants say 
that they are without knowledge as to any of the allegations 
of fact contained in Paragraph XXVI of the bill of com¬ 
plaint, and demand strict proof thereof. 

XXVII. 

The P. W. A. defendants and defendant Hopkins deny 
each and evefy allegation of fact contained in Paragraph 
XXVII of the bill of complaint. 

The Treasury defendants are advised that the allega¬ 
tions contained in Paragraph XXVII of the bill of com¬ 
plaint constitute conclusions of law which they are not re¬ 
quired to answer, but if construed to be averments of fact, 
they say that they are without knowledge thereof, and de¬ 
mand strict proof thereof. 

xxvm. 

These defendants admit that the City of Iowa City and 
members of its governing board are without the jurisdic¬ 
tion of this Court, and that service of process cannot be had 
upon them in the District of Columbia, but are without 
knowledge as to the other allegations of Paragraph XXV III 
of the bill of complaint. 



IOWA CITY LIGHT AND POWER CO. YS. H. L. ICKES ET AL. 113 

XXIX. 

, . I 

These defendants are without knowledge as to any alle¬ 
gations of Paragraph XXIX of the bill of complaint, and 
demand strict proof thereof. 

XXX. 

The P. W. A. defendants admit that, unless restrained, 
they will comply with the terms of the offer (Exhibit “A”), 
but except as expressly admitted herein, deny eacjh 
159 and every allegation of fact contained in Paragraph 
XXX of the bill of complaint. 

Defendant Hopkins denies each and every allegation con¬ 
tained in Paragraph XXX of the bill of complaint in so fdr 
as it pertains to him, and says that he is without knowledge 
as to any of said allegations in so far as they pertain to 
other defendants. j 

The Treasury defendants admit that, unless restrained, 
they will honor vouchers duly and regularly drawn by the 
defendant Ickes, or his duly constituted subordinates, <j>n 
moneys appropriated by Congress, but deny each and eveiy 
other allegation of fact pertaining to them, contained in 
Paragraph XXX of the bill of complaint. 

WHEREFORE, the premises considered, these defen¬ 
dants jointly and severally pray that the bill of complaint 
be dismissed, with proper costs and charges. 

JAMES W. MORRIS, 

Assistant Attorney General, 

ALEXANDER HOLTZOFF, 
Special Assistant to 
the Attorney General, 

JOHN W. SCOTT, 

7 I 

Special Assistant to 
the Attorney General, 

JEROME N. FRANK!, ! 

Counsel for Federal Emergency 
Administration of Public Works. 

i 

Attorneys for Defendants. 


i 
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160 P. W. 47980-12 

Endorsed: Copy Conformed to Executed Original 
Legal Division, P. W. A. Checked Rice Date Jan 10 1936 

Exhibit “A” 

FEDERAL EMERGENCY ADMINISTRATION 

OF PUBLIC WORKS 

Washington, D. C., 

January 8, 1936. 

PWA Docket No. 7738R. 

City of Iowa City, 

Johnson County, Iowa. 

1. Offer. The United States of America (herein called 
the “Government”) hereby offers to aid in financing the 
construction and equipping of an electric plant and distri¬ 
bution system (herein called the “Project”) by making a 
grant to the City of Iowa City (herein called the “Appli¬ 
cant”) in the amount of 45 percent of the cost of the Proj¬ 
ect. In no event will the grant be in excess of $413,000. 

2. Conditions Precedent . The Government will be under 
no obligation to the Applicant to make any grant: 

(a) Cost of Project: If it appears that the Applicant 
will not be able to obtain any funds which, in addition to 
the sum allotted by the Government, shall be necessary to 
complete the Project; 

(b) Plans and Specifications and Certificate of Purposes: 
If the Applicant shall not have filed with the Government 
plans and specifications for the Project accompanied by a 
certificate of purposes setting out in detail the amounts and 
purposes of the expenditures which the Applicant proposes 
to make in connection with the Project, and the Government 
shall not have accepted such plans and specifications and 
such certificate of purposes as showing that the Project 
will be constructed in such a manner as to comply with the 
Emergency Relief Appropriation Act of 1935 in all respects. 

3. Interest of Member of Congress. No Member of or 
Delegate to the Congress of the United States of America 
shall be allowed to participate in any agreement arising 
from the performance of this offer or in the funds hereby 
made available for the construction of the Project, or to 
any benefit arising therefrom. 
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i 

4. Bonus or Commission . The Applicant shall not pay 
any bonus or commission for the purpose of obtaining an 
approval of the application. 

5. Information. The Applicant shall furnish the 
161 Government with reasonable information and data 
concerning the construction, cost, and progress of 
the work. 

6. Insurance. The Applicant shall carry reasonable and 
adequate insurance upon the completed Project or any com¬ 
pleted part thereof accepted by the Applicant or the systein 
of which the Project is a part. 

7. Name of Project. The Applicant shall not name the 
Project for any living person. 

8. Grant Payments: 

(a) Advance Grant: Upon receipt of this offer, the Ap¬ 
plicant may request an advance on account of the grant in 
an amout not exceeding 15 percent of the estimated colst 
of the Project. This advance grant may be used for pay¬ 
ing architectural, engineering, and planning fees, costs of 
surveys, borings, and other preliminary investigations, cbst 
of preparation of plans, specifications and other forms bf 
proposed contract documents, and costs of advertisements 
for bids for contracts, but not in payment for the acquisi¬ 
tion of lands, easements, or rights-of-way. The request for 
this advance grant shall be accompanied by a signed certifi¬ 
cate of purposes in which shall appear in reasonable detail 
the purposes for which such advance grant will be used; 

(b) Intermediate Grant Requisitions: At any time after 
the Applicant has deposited in the Construction Account 
its share of the cost of the Project (hereinafter called the 
“Applicant’s Funds”), if the Applicant has so requisi¬ 
tioned and if such requisition is accompanied by a signed 
certificate of purposes showing in reasonable detail the 
purposes for which the funds will be used, and that siich 
funds will be used for items properly included as part of 
the cost of the Project, the Government will make a gr^nt 
of an amount representing the difference between the ad¬ 
vance grant and an amount equal to 25 percent of said 
previously estimated cost of the Project. When the Proj¬ 
ect shall be approximately 70 percent completed the Appli¬ 
cant may file its requisition for an additional grant in an 
amount which, together with the amount previously paid on 
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account of the grant, is equal to 35 percent of the cost of 
the Project, but in no event in an amount exceeding the 
amount set forth in Paragraph 1 hereof. 

The intermediate grant requisitions will be honored if 
the documents necessary to support such requisitions are 
complete and work on the Project has progressed in ac¬ 
cordance with the provisions of this offer relating thereto; 

(c) Final Grant Payment: At any time after completing 
the Project, the Applicant may file a requisition requesting 
the remainder of the grant which, together with all previ¬ 
ous payments on account of such grant, shall be an 

162 amount not in excess of 45 percent of the actual cost 
of the Project upon completion, but not to exceed, in 
any event, the amount of the grant set forth in Paragraph 
1 hereof. The final grant requisition will be honored if the 
documents necessary to support it are complete and work 
on the Project has been completed in accordance with the 
provisions of this offer relating thereto; 

(d) Construction Account: A separate account or ac¬ 
counts (herein collectively called the “ Construction Ac¬ 
count” ) shall be set up in a bank or banks which are mem¬ 
bers of the Federal Deposit Insurance Corporation and of 
the Federal Reserve System. The advance grant, the in¬ 
termediate grants, the Applicant’s Funds and the final 
grant shall be deposited in the Construction Account, 
promptly upon the receipt thereof; 

(e) Disbursement of Moneys in Construction Account: 
Moneys in the Construction Account shall be expended only 
for such purposes as shall have been previously specified in 
the certificate of purposes filed with and accepted by the 
Government. 

9. Construction of Project. The following policies have 
been adopted by the Federal Emergency Administration of 
Public Works in order to effectuate the purposes of the 
Emergency Relief Appropriation Act of 1935, and the mak¬ 
ing of the grant herein set forth shall be subject to the con¬ 
dition that the Applicant, in the exercise of its lawful dis¬ 
cretion shall adopt said policies and comply therewith in 
the construction of the Project: 

* ( a ) That if the project is to be constructed under con¬ 
tract, contracts should be awarded to the lowest responsible 
bidder pursuant to public advertisement and that every 
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opportunity be given for free, open and competitive bidding 
for contracts for construction and contracts for the pur¬ 
chase of materials and equipment; 

(b) That the use in the specifications or otherwise of the 

name of a proprietary product or the name of the manu¬ 
facturer or vendor to define the material or product re¬ 
quired, unless such name is followed by the term “<j>r 
equal”, is considered contrary to the policy of free, open 
and competitive bidding. Where such a specification is 
used in lieu of descriptive detail of substance and function, 
the term “or equal” is to be literally construed so that apy 
material or article which will perform adequately the dutijes 
imposed by the general design will be considered satisfac¬ 
tory; I 

(c) That, in determining the lowest bidder for the sup¬ 

plying of materials and equipment, in the interest of stand¬ 
ardization or ultimate economy, the contract may be 
awarded to other than the actual lowest bidder; j 

(d) That, in order to insure completion of a project 
within the funds available for the construction thereof, 
faithful performance of construction contracts will be As¬ 
sured by requiring performance bonds written in an amoijint 
equal to 100% of the contract price by one or more cor¬ 
porate sureties financially able to assume the risk 

163 and that supplying labor and furnishing materials 
for the construction of the project, except in those 
cases in which it is required by the law of Iowa that pro¬ 
tection for labor and materialmen be provided by a bond 
separate from the performance bond. In such case, a per¬ 
formance bond in an amount equal to 100% of the contract 
price supplemented by a separate labor and materialman’s 
bond in an amount not less than 50% of the contract price 
will be adequate; 

(e) That, if the work on any proposed construction Con¬ 
tract is hazardous, the contractor will be required to pro¬ 
vide public liability insurance and property damage insur¬ 
ance in amounts reasonably sufficient to protect the con¬ 
tractor and each subcontractor; 

(f) That minimum or other wage rates required to be 
predetermined by the law of Iowa or local ordinance shall 
be predetermined, by the public body constructing a proj¬ 
ect, in accordance therewith, and incorporated in the; ap- 
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propriate contract documents. In the absence of appli¬ 
cable law or ordinance, such public body shall predetermine 
minimum wage rates, in accordance with customary local 
rates, for all the trades and occupations to be employed on 
the Project, and incorporate them in the appropriate con¬ 
tract documents; 

(g) That the work shall be commenced as quickly as pos¬ 
sible after funds are made available and be continued to 
completion with all practicable dispatch in an efficient and 
economical manner; 

(h) That the project will be constructed in accordance 
with the provisions of the attached Exhibit A which is 
hereby made a part hereof; to insure this purpose appro¬ 
priate provisions will be incorporated in all contracts (ex¬ 
cept subcontracts) for work to be performed at the site of 

the project. (Exhibit A has been so worded that the pro¬ 
visions thereof, may, if the public body constructing a proj¬ 
ect so desires, be inserted verbatim in such construction 
contract). 

10. This offer is made with the express understanding 
that the grant herein described is not conditioned upon 
compliance by the Applicant with any conditions not ex¬ 
pressly set forth herein. There are no other agreements 
or understandings between the Applicant and the Govern¬ 
ment or any of its agencies in any way relating to said 
Project, or to the financing or the construction thereof. 

UNITED STATES OF AMERICA 
Federal Emergency Administrator 
of Public Works 

By (Sgd.) HORATIO B. HACKETT 
Assistant Administrator . 

164 P.W.-L-Form No. 48. 

Exhibit “A” 

1. Employment Services and Labor Preferences. With 
respect to all persons employed on projects, except as other¬ 
wise provided in Regulation No. 2 (Executive Order No. 
7060, approved by the President June 5, 1935): 

(a) Such persons shall be referred for assignment to 
such work by the United States Employment Service, and 
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(b) Preference in employment shall be given to persons 
from the public relief rolls, and, except with the specific 
authorization of the Works Progress Administration, kt 
least 90 percent of the persons employed on any project 
shall have been taken from the public relief rolls: 

Provided, however, that, expressly subject to the require¬ 
ment of subdivision (b), the supervisory, administrative, 
and highly skilled workers on the project, as defined in tfie 
specifications, need not be so referred by the United States 
Employment Service. 

2. Qualifications for Employment, (a) No persons cur¬ 
rently serving sentence to a penal or correctional institu¬ 
tion shall be employed on the project. 

(b) No person under the age of sixteen (16) years, afid 
no one whose age or physical condition is such as to mafce 
his employment dangerous to his health or safety, or tfie 
health and safety of others, may be employed on the proj¬ 
ect. This paragraph shall not be construed to operate 
against the employment of physically handicapped persons, 
otherwise employable, where such persons may be safely 
assigned to work which they can ably perform. 

(c) Except as specifically provided above, workers w!ho 
are qualified by training and experience and certified ^or 
work on the project by the United States Employment Ser¬ 
vice shall not be discriminated against on any grouhds 
whatsoever. The contractor may dismiss any employee fiot 
qualified to perform the work for which he has been de¬ 
ferred, subject to disapproval by the Owner. 

(d) Employees shall have the right to organize and bar¬ 
gain collectively through representatives of their own 
choosing, and shall be free from the interference, restraint, 
or coercion of employers of labor, or their agents, in the 
designation of such representatives or in self-organization 
or in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection. No employee 
and no one seeking employment shall be required as a con¬ 
dition of employment to join any company union or to re¬ 
frain from joining, organizing, or assisting a labor or¬ 
ganization of his own choosing. 

3. Hours of Work, (a) Except in case of eiper- 
165 gency: 
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(1) The maximum hours of work for manual labor 
shall be 8 hours per day and 130 hours per month. On proj¬ 
ects located at points so remote and inaccessible that camps 
or floating plants are necessary, the maximum hours of 
work for manual labor shall be 8 hours per day and 40 
hours per week. 

(2) The maximum hours of work for cooks, camp assis¬ 
tants, and clerical and other nonmanual employees such as 
watchmen, policemen, and messengers, shall be 8 hours per 
day and 40 hours per week. 

(3) Administrative and supervisory employees, includ¬ 
ing executive employees, timekeepers, and storekeepers, 
who perform in a work-week not more than 15 hours of 
manual labor (or, in case the project is being constructed 
on a 40-hour week basis, not more than 20 hours) shall not 
be subject to any limitation of hours of work. 

(4) Wherever practicable, the contractor shall perform 
the work in at least double shifts of labor, unless otherwise 
provided in this contract. The contractor shall not know¬ 
ingly employ under this contract any person engaged in 
any other gainful occupation whose weekly hours of labor 
on such occupation, together with his hours of labor on the 
project, exceed the limitations of hours prescribed for em¬ 
ployees of his classification under this contract. 

(b) Nothing in these regulations is intended to author¬ 
ize hours or days of work in excess of the limitations of any 
applicable law or regulation. 

4. Wages and Pay Rolls . (a) There shall be paid each 

employee engaged in the trade or occupation listed below 
not less than the hourly wage rate set opposite the same, 
namely: 

Trade or Occupation Hourly Wage Rate 


(Insert Wage Schedule Here) 


166 If after the award of this contract it becomes nec¬ 
essary to employ any person in a trade or occupation 
not herein listed, such person shall be paid not less than 










IOWA CITY LIGHT AND POWER CO. VS. H. L. ICKES ET AL. l2l 

! 

such hourly rate of wage, fairly comparable to the above 
rates and such minimum wage rate shall be retroactive i(o 
the time of the initial employment of such person in such 
trade or occupation. 

(b) Unless otherwise provided by law, claims or disputes 
pertaining to the classification of labor under this contract 
shall be decided by the Owner whose decision shall be bind¬ 
ing on all parties concerned. 

(c) All employees shall be paid in full, at least once each 
week within 3 days after the close of the pay roll period, in 
lawful money of the United States: Provided, however, 
that this paragraph shall not be construed to prohibit de¬ 
ductions required by law and collection of obligations by 
legal process. 

(d) A clearly legible statement of the minimum wage 
rate to be paid each trade and occupation employed under 
this contract and of the authorized deductions therefrofia, 
if any, shall be posted by the contractor in a prominent ajnd 
easily accessible place at the site of the work. 

(e) The contractor and each subcontractor shall perpdre 
the pay rolls upon forms to be prescribed and in accordance 
with instructions to be furnished by the Works Progress 
Administration. Not later than the day following the pay¬ 
ment of the wages a certified legible copy of each pay rbll, 
whether paid by the contractor or any subcontractor, stjall 
be transmitted by the contractor to such office as may be 
designated by the Works Progress Administration. Tfhe 
contractor and each subcontractor shall submit reports; at 
such times and on such forms as may be required by the 
Works Progress Administration, covering purchases !of, 
and requisitions for, materials, together with such other 
information as may be required to determine the progress 
and status of the completion of the work on the project. 
Such pay rolls shall be sworn to in accordance with the 
“Regulations Issued Pursuant to So-called Kick-back Stat¬ 
ute”, issued jointly by the Secretary of the Treasury and 
the Secretary of the Interior on January 12, 1935, a copy 
of which is herein elsewhere set forth. 

5. Accident Prevention. Precaution shall be exercised at 
all times for the protection of persons and property. The 
safety provisions of applicable laws, building and construc¬ 
tion codes shall be observed. Machinery and equipment 
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and other hazards shall be guarded in accordance with the 
safety provisions of the Manual of Accident Prevention in 
Construction, published by the Associated General Con¬ 
tractors of America, to the extent that such provisions are 
not inconsistent with applicable law or regulation. 

6. Insurance. The contractor shall not commence 
167 work under this contract until he has obtained all 
insurance required under this paragraph and such 
insurance has been approved by the Owner, nor shall the 
contractor allow any subcontractor to commence work on 
his subcontract until all similar insurance required of the 
subcontractor has been so obtained and approved. 

(a) Compensation Insurance. The contractor shall take 

out and maintain during the life of this contract adequate 
Workmen’s Compensation Insurance for all his employees 
employed at the site of the project and, in case any work 
is sublet, the contractor shall require the subcontractor 
similarly to provide Workmen’s Compensation Insurance 
for the latter’s employees, unless such employees are cov¬ 
ered by the protection afforded by the contractor. In case 
any class of employees engaged in hazardous work under 
the contract at the site of the project is not protected under 
the Workmen’s Compensation statute, or in case there is 
no applicable Workmen’s Compensation statute, the con¬ 
tractor shall provide, and shall cause each subcontractor to 
provide, .for the protection of his em¬ 

ployees not otherwise protected. 

(b) Public Liability and Property Damage Insurance. 
The contractor shall take out and maintain during the life 
of this contract such Public Liability and Property Damage 
insurance as shall protect him and any subcontractor per¬ 
forming work covered by this contract, from claims for 
damages for personal injury, including wrongful death, as 
well as from claims for property damages, which may arise 
from operations under this contract, whether such oper¬ 
ations be by himself or by any subcontractor or anyone di¬ 
rectly or indirectly employed by either of them. The 
amounts of such insurance shall be as follows: 

Public Liability Insurance in an amount not less than 
$ for injuries, including wrongful death, to any 

one person, and, subject to the same limit for each person, 
in an amount not less than $ , on account of one 
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accident, and Property Damage Insurance in an amou 
not less than $ 

Provided, however, that the Owner may accept insurance 
covering a subcontractor in character and amounts le^s 
than the standard requirements set forth under this sub- 
paragraph (b) where such standard requirements appear 
excessive because of the character or extent of the work to 
be performed by such subcontractor. 

(c) The following special hazards shall be covered by 
rider or riders to the policy or policies required under sub- 
paragraph (b) hereof or by separate policies of insurance 
in amounts as follows: 


168 7. Materials, (a) Domestic. Unless contrary to 

law, in the performance of this contract the contrac¬ 
tor, subcontractors, materialmen, or suppliers shall u|se 
only such unmanufactured articles, materials, and supplies 
as have been mined or produced in the United States, apd 
only such manufactured articles, materials, and supplies as 
have been manufactured in the United States substantially 
all from articles, materials, or supplies mined, produced, 
or manufactured, as the case may be, in the United States, 
except, unless otherwise required by law, foreign materials, 
articles, or supplies may be purchased if the foreign ma¬ 
terials, articles, or supplies are lower in cost after the fol¬ 
lowing differentials are applied in favor of domestic arti¬ 
cles, materials, or supplies: 

On purchases where the foreign bid is $100 or less, a dif¬ 
ferential of 100 per cent will apply; 

On purchases vrhere the foreign bid exceeds $100, but is 
less than $10,000, a differential of 25 per cent will apply; 

On purchases where the foreign bid is $10,000 or mor^, a 
differential of 15 per cent will apply. 

(b) Convict Made. No materials manufactured or pro¬ 
duced in a penal or correctional institution shall be used| on 
or incorporated in the project, unless required by law.| 

8. Inspection. The owner reserves the right to perknit 
such inspectors and inspection as it sees fit and hereby re¬ 
quires that such inspectors shall have the right to inspect 
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all work as it progresses, and shall have access to all pay 
rolls, records of personnel, invoices of materials, and any 
and all other data relevant to the performance of this con¬ 
tract. The contractor shall submit to the Owner, through 
his authorized agents, the names and addresses of all per¬ 
sonnel and suCh schedules of the cost of labor, costs and 
quantities of materials, and other items, supported as to 
correctness by such evidence, as, and in such form as, the 
Owner, through his authorized agents, may require. 

9. Department of Labor Reports . The contractor and 
each subcontractor shall report to the United States De¬ 
partment of Labor monthly, within five days after the close 
of each calendar month upon forms to be prescribed, and 
in accordance with instructions to be furnished, by the 
United States Department of Labor, covering the number 
of persons on their respective pay rolls directly connected 
with the project, the aggregate amounts of such pay rolls 
and the man-hours worked, and an itemized statement of 
the total expenditures for materials. The contractor shall 
also furnish to the United States Department of Labor the 
names and addresses of all subcontractors on the work at 
the earliest date practicable. 

10. Payments, (a) The contractor shall provide 
169 all labor, services, materials, and equipment neces¬ 
sary to perform and complete the work under this 
contract. Except as otherwise approved by the Owner, the 
contractor (1) shall pay for in full all transportation and 
utility services on or before the 20th day of the month fol¬ 
lowing the calendar month in which such services are ren¬ 
dered, and (2) shall pay for all materials, tools, and other 
expendible equipment, to the extent of 90 per cent of the 
cost thereof, on or before the 20th day of the month follow¬ 
ing the calendar month in which such materials, tools, and 
equipment are delivered to the Project, and the balance of 
the cost within 30 days after completion of that part of the 
work in or on which such materials, tools, and other equip¬ 
ment are incorporated or used. 

(b) In the absence of other provisions in this contract 
more favorable to the subcontractor, the contractor shall 
pay each subcontractor, within five days after each pay¬ 
ment made to the contractor, the amount allowed the con¬ 
tractor for and on account of the work performed by the 
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subcontractor, to the extent of the subcontractor’s interest 
therein. 

(c) Within the first 15 days of each calendar month tlje 
Owner will make partial payment to the contractor fdr 
work performed during the preceding calendar month (^n 
estimate certified by the contractor, the Owner, and the 
Government Inspector. Except as otherwise provided by 
law, 10 per cent of each approved estimate shall be retained 
by the Owner until final completion and acceptance of all 
work covered by this contract, provided that at any tinie 
after 50 per cent of the work covered by this contract h^is 
been completed, if progress satisfactory to the Owner and 
the Government Inspector is being made in accordance with 
the terms of this contract, subsequent approved estimates 
will be paid in full unless otherwise provided in this con¬ 
tract. 

(d) Compliance with the provisions of subparagraphs 

(a) and (b) of this paragraph is a condition precedent jto 
partial payment under subparagraph (c) hereof. j 

11. Wage Claims and Adjustments. In cases of under¬ 
payment of wages, the Owner will withhold from the con¬ 
tractor out of payments due an amount sufficient to p^y 
persons employed on the work covered by this contract the 
difference between the wages required to be paid under this 
contract and the wages actually paid such employees fpr 
the total number of hours worked. The amounts withheld 
shall be disbursed by the Owner, for and on account of the 
contractor, to the respective employees to whom they are 
due. 

12. Signs. The contractor shall furnish signs bear- 
170 ing the legend: j 

“Federal Works Project No. J 

Public Works Administration” 

as required in the specifications and shall erect the same at 
such locations as may be designated by the Owner. | 

13. Subcontracts, (a) The contractor shall perform, di¬ 
rectly and without subcontracting, not less than 25 per cfent 
of the construction, to be calculated on the basis of {he 
total contract price. No part of this contract shall be sub¬ 
let without the approval of the Owner. 


126 IOWA CITY LIGHT AND POWER CO. VS. H. L. ICKES ET AL. 

(b) If the contractor shall sublet any part of this con¬ 
tract, the contractor shall be as fully responsible to the 
Owner for the acts and omissions of his subcontractor and 
of the persons either directly or indirectly employed by his 
subcontractor, as he is for the acts and omissions of per¬ 
sons directly employed by himself. 

(c) Paragraphs 1 to 5 inclusive, 7 to 10 inclusive, 11 (a) 
and (b), 17, 18, 19, the Regulations Issued Pursuant to So- 
called “Kick Back Statute’’ and the penalty clauses set 
forth in Section 9 of the Act and Section 35 of the Criminal 
Code, as amended, shall be inserted verbatim in all con¬ 
struction subcontracts under this contract. 

14. Assigment of Contract. The contractor shall not 
assign this contract or any part hereof without the ap¬ 
proval of the Owner, nor without the consent of surety un¬ 
less the surety has waived its right to notice of assignment. 

15. Termination for Breach. In the event that any of 
the provisions of this contract are violated by the contrac¬ 
tor or by any of his subcontractors, the Owner may service 
written notice upon the contractor and the surety of its 
intention to terminate such contract, such notices to con¬ 
tain the reasons for such intention to terminate the con¬ 
tract, and, unless within 10 days after the serving of such 
notice upon the contractor such violation shall cease and 
satisfactory arrangement for correction be made, the con¬ 
tract shall, upon the expiration of said 10 days, cease and 
terminate. In the event of any such termination, the Owner 
shall immediately serve notice thereof upon the surety and 
the contractor, and the surety shall have the right to take 
over and perform the contract, provided however, that if 
the surety does not commence performance thereof within 
30 days from the date of the mailing to such surety of no¬ 
tice of termination, the Owner may take over the work and 
prosecute the same to completion by contract for the ac¬ 
count and at the expense of the contractor, and the con¬ 
tractor and his surety shall be liable to the Owner for any 

excess cost occasioned the Owner thereby, and in 
171 such event the Owner may take possession of and 

utilize in completing the work, such materials, ap¬ 
pliances, and plant as may be on the site of the work and 
necessary therefor. 
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16. Priority of Construction Regulations. Any provi¬ 
sions of this contract in conflict or inconsistent with the re¬ 
quirements of Exhibit “A”, except such provisions as a^e 
required by applicable law or regulation, shall be void to 
the extent of such conflict or inconsistency. 

17. Definitions. The following terms as used in this con¬ 
tract are respectively defined as follows: 

“Act”: The Emergency Relief Appropriation Act df 
1935. I 

“P. W. A.” or “Public Works Administration”: Tile 
Federal Emergency Administration of Public Works. 

“Administrator”: The Federal Emergency Administra¬ 
tor of Public Works. 

“State Director”: State Director (P. W. A.), his du'iy 
authorized representative or any person designated by the 
Administrator to perform his duties or functions. 

“Owner”: The public body, agency or instrumentality 
which is a party hereto and for which this contract is to he 
performed. 

“Emergency”: A temporary unforeseen occurrence j>r 
combination of circumstances which endangers life or prop¬ 
erty and calls for immediate action or remedy. 

“Material”: Materials incorporated in the project, or 
used or consumed in the performance of the work. 

“Subcontractor”: A person, firm, or corporation sup¬ 
plying labor and materials or labor for work at the site of 
the project. v | 

“Work at Site of Project”: Work to be perfumed, in¬ 
cluding work normally done, on the location of the\projebt. 

18. Paragraphs 1, 2(a), ( b) and (c), 3(a) (1) artd(h), 
4(e), S(a) and 10 incorporate rules and regulations is&ced 
by the President under the authority of section 6 of the Act. 
Any willful violation of any such rule or regulation is pwv- 
ishable by fine of not to exceed $l/)00. 

172 Regulations Issued Pursuant to So-Called 

“Kick-Back Statute” 

Pursuant to the provisions of Public Act No. 324, Sbv- 
entv-third Congress, approved June 13,1934 (48 Stat. 94fe), 
concerning rates of pay for labor, the Secretary of ithe 
Treasury and the Secretary of the Interior hereby jointly 
promulgate the following regulations: 
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Section 1. Said Act reads as follows: 

To effectuate the purpose of certain statutes concerning 
rates of pay for labor, by making it unlawful to prevent 
anyone from receiving the compensation contracted for 
thereunder, and for other purposes. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled , 
That whoever shall induce any person employed in the con¬ 
struction, prosecution, or completion of any public build¬ 
ing, public work, or building or work financed in whole or 
in part by loans or grants from the United States, or in the 
repair thereof to give up any part of the compensation to 
which he is entitled under his contract of employment, by 
force, intimidation, threat of procuring dismissal from such 
employment, or by any other manner whatsoever, shall be 
fined not more than $5,000, or imprisoned not more than 
five vears, or both. 

Sec. 2. To aid in the enforcement of the above section, 
the Secretary of the Treasury and the Secretary of the 
Interior jointly shall make reasonable regulations for con¬ 
tractors or subcontractors on any such building or work, 
including a provision that each contractor and subcontrac¬ 
tor shall furnish weekly a sworn affidavit with respect to 
the wages paid each employee during the preceding week. 

Section 2. Each contractor and subcontractor engaged 
in the construction, prosecution, or completion of any build¬ 
ing or work of the United States or of any building or work 
financed in whole or in part by loans or grants from the 
United States, or in the repair thereof, shall furnish each 
week an affidavit with respect to the wages paid each em¬ 
ployee during the preceding week. Said affidavit shall be 
in the following form: 


State of. 

County of.. ss: 

I,. (name the party signing affidavit) 

... (Title), do hereby certify that I am 

(the employee of). (name of contractor 


or subcontractor) who supervises the payment of the em¬ 
ployees of said contractor (subcontractor); that the 
173 attached pay roll is a true and accurate report of the 
full weekly wages due and paid to each person em- 
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j 

ployed by the said contractor (subcontractor) for the con¬ 
struction of. (project), for the weekly 

pay roll period from the.day of., 193 , 

to the.day of., 193 ; that no rebates 

or deductions from any wages due any such person as s6t 
out on the attached pay roll have been directly or indi¬ 
rectly made; and that, to the best of my knowledge and be¬ 
lief, there exists no agreement or understanding with any 
person employed on the project, or any person whatsoever, 
pursuant to which it is contemplated that I or anyone else 
shall, directly or indirectly, by force, intimidation, threat 
or otherwise, induce or receive any deductions or rebates 
in any manner whatsoever from any sum paid or to be paid 
to any person at any time for labor performed or to be per¬ 
formed under the contract for the above named project, i 

Sworn to before me this_day of., 193 . 

Section 3. Said affidavit shall be executed and sworn to 
by the officer of employee of the contractor or subcontractor 
who supervises the payment of its employees. 

Said affidavit shall be delivered, within three days afier 
the payment of the pay roll to which it is attached, to ijhe 
Government representative in charge at the site of the par¬ 
ticular project in respect of which it is furnished, who shall 
forward the same promptly to the Federal agency having 
control of such project. If no Government representative 
is in charge at the site, such affidavit shall be mailed within 
such three-day period to the Federal agency having contjrol 
of the project. 

Section 4. At the time upon which the first affidavit with 
respect to the wages paid to employees is required to be 
filed by a contractor or subcontractor pursuant to the j re¬ 
quirements of these regulations, there shall also be ffled 
in the manner required by Section 3 hereof a statement un¬ 
der oath by the contractor or subcontractor, setting forth 
the name of its officer or employee who supervises the pay¬ 
ment of employees, and that such officer or employee i£ in 
a position to have full knowledge of the facts set forth in 
the form of affidavit required by Section 2 hereof. A simi¬ 
lar affidavit shall be immediately filed in the event of a 
change in the officer or employee who supervises the pay¬ 
ment of employees. In the event that the contractor or Sub¬ 
contractor is a corporation, such affidavit shall be executed 
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by its president or a vice president. In the event that the 
contractor or subcontractor is a partnership, such affidavit 
shall be executed by a member of the firm. 

Section 5. These regulations shall be made a part of 
each contract executed after the effective date hereof by 
the Government for any of the purposes enumerated in Sec¬ 
tion 2 hereof. 

Section 6. These regulations shall became effec- 
174 tive on January 15, 1935. 

The clause in the pay-roll affidavit which reads 
“ * * * that the attached pay roll is a true and accurate 
report of the full weekly wages due and paid to each per¬ 
son employed by the said contractor * * * ” is construed 
bv the Public Works Administration to mean: 

m/ 

(a) Wages due are the wages earned during the pay 
period by each person employed by the contractor, less any 
deductions required by law. 

(b) At the time of signing the affidavit, the wages due 
each employee have either been paid to him in full or are 
being held subject to claim by him. 

(c) Such unpaid wages will be paid in full on demand of 
the employee entitled to receive them. 

The clause “ * * * that no rebates or deductions from 
any wages due any such person as set out on the attached 
pay roll have been directly or indirectly made” does not 
apply to any legitimate deductions mentioned above which 
enter into the computation of full weekly wages due. 

The “Regulations Issued Pursuant to So-Called Kick- 
back Statute” shall not be construed to prohibit deductions 
required by law or deductions for health, sickness, unem¬ 
ployment, or other similar benefits voluntarily authorized 
by permanent employees of equipment suppliers engaged 
in installation of the equipment at the site of the project. 

Penalty 

Section 9 of the Emergency Relief Appropriation Act of 
1935, reads as follows: 

“Any person who knowingly and with intent to defraud 
the United States makes any false statement in connection 
with any application for any project, employment, or re¬ 
lief aid under the provisions of this joint resolution, or di¬ 
verts, or attempts to divert, or assists in diverting for the 
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benefit of any person or persons not entitled thereto, any 
moneys appropriated by this joint resolution, or any ser¬ 
vices or real or personal property acquired thereunder, |or 
who knowingly, by means of any fraud, force, threat, inti¬ 
midation, or boycott, deprives any person of any of the 
benefits to which he may be entitled under the provisions 
of this joint resolution, or attempts so to do, or assists in 
so doing, shall be deemed guilty of a misdemeanor and shall 
be fined not more than $2,000 or imprisoned not more than 
1 year, or both”. 

Section 35 of the Criminal Code, as amended, pro- 
175 vides a penalty of not more than $10,000 or imprison¬ 
ment of not more than 10 years, or both, for know¬ 
ingly and willfully making or causing to be made “any fajlse 
or fraudulent statements * * * or use or cause to be made 
or used any false * * * account, claim, certificate, affidavit, 
or deposition, knowing the same to contain any fraudulent 
or fictitious statement * * * ” relating to any matter 
within the jurisdiction of any governmental department 
or agency. | 


176 Order Consolidating Causes 

Filed March 311936 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 

Equity No. 58810. 

Oklahoma Utilities Company 

v. 


Harold L. Ickes, Administrator etc., et al. 

Equity No. 58927. 

Texas Utilities Company 


v. 

Harold L. Ickes, Administrator etc., et al. 


i 


Equity Nos. 59071 and 59671. 

Alabama Power Company 
v. 

Harold L. Ickes, Administrator etc., et al. 
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Equity No. 60245. 

Iowa City Light and Power Company 

v. 

Harold L. Ickes, Administrator etc., et al. 

Upon consideration of the motion of the plaintiffs filed 
in the above entitled causes, it is by the Court this 31st day 
of March, 1936, 

ADJUDGED, ORDERED AND DECREED, That said 
causes be and the same are hereby consolidated for trial. 

PEYTON GORDON 

Justice. 

No objection. 

ALEXANDER HOLTZOFF 
Special Assistant to the 
Attorney General. 

177 Amendment and Supplement to Bill of 

Complaint. 

Filed April 23 1936 

******** 

Comes now 1 the plaintiff, Iowa City Light and Power 
Company, a corporation, and by leave of Court first duly 
had and obtained, amends and supplements its bill of com¬ 
plaint herein by adding thereto the following: 

1—Plaintiff is informed, believes and therefore avers and 
offers to prove that commencing in 1933 the President of 
the United States announced and undertook the execution 
of a permanent “National Power Policy’’ to make elec¬ 
tricity “more broadly available at cheaper rates to indus¬ 
trial, to domestic and to agricultural consumers”, to effec¬ 
tuate regulation of rates for the intrastate generation, 
distribution and sale of electricity, to establish Federal reg¬ 
ulation and control of matters of policy and service in con¬ 
nection with intrastate electric utilities and to promote and 
bring about public ownership or co-operative ownership of 
facilities for the generation, transmission and distribution 
of electricity in intrastate commerce. 

In furtherance of said “National Power Policy” the Fed¬ 
eral Government has established great Federally owned 
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power projects as “yard sticks’’ by which to measure cost 
of electricity, and to regulate intrastate rates and charges 
for electricity and has established or utilized various 
178 additional agencies such as PWA, TVA and thje 
Rural Electrification Administration. Such agencies 
have been and are actually engaged in carrying out various 
phases of said “National Power Policy”. The campaign 
described in plaintiff’s original bill of complaint herein is 
in furtherance, and is part and parcel, of said “National 
Power Policy”. 

2— Plaintiff is reliably informed, believes and therefore 
avers and offers to prove at the trial hereof that since the 
filing of the original bill of complaint herein the defendant 
Ickes as Federal Emergency Administrator of Public 
Works, acting by and through his assistant, the defendant 
Horatio B. Hackett, in purported compliance with the ternjis 
of the Federal Emergency Relief Appropriation Act of 

1935, made an offer to grant to the City of Iowa City the 
sum of $413,000.00, under a written offer, copy of whi<th 
is annexed to the answer of defendants as Exhibit “Aj” 
thereto, and is by reference made a part hereof as though 
set out at length herein. The City Council of Iowa City 
attempted to accept said offer on the 6th day of Mardh, 

1936, purporting to act on behalf of said City pursuant to 
the election referred to in paragraph Xllb of the bill of 
complaint herein, and is now proceeding to qualify for the 
grant as set out in said Exhibit “A”. Plaintiff avers that 
unless restrained said new arrangement will be carried oqt 
according to its terms. 

3— Plaintiff avers that the offer and purported accep¬ 
tance above set forth are in furtherance of, and a part of, 
the illegal plan of defendants as set out more particularly 
in the original bill of complaint and herein. Said attempts 
to further said plan are illegal and will result in irreparable 
damage and injury to the plaintiff in the same manner and 
for the same reasons as alleged in the original bill of cofn- 
plaint with respect to the agreements then existing between 
said defendants and said City; and the allegations made 
in the original bill of complaint with respect to the arrange¬ 
ments then existing apply equally to the offer ajnd 

179 acceptance set out herein. Plaintiff therefore prays 
that the allegations of the original bill of complaint 
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with respect to said matters be read and considered as part 
hereof as though expressly repeated herein with respect 
to said last mentioned offer and purported acceptance. 

WHEREFORE, plaintiff further prays that it be granted 
the same relief with respect to the offer and purported ac¬ 
ceptance set out herein as is prayed in its original bill of 
complaint with respect to the matters therein recited. 

IOWA CITY LIGHT AND POWER COMPANY, 

By C D WATERMAN 
Attorney. 

CHARLES D. WATERMAN 

WAYNE G. COOK 
Davenport, Iowa 

CHARLES M. DUTCHER 
Iowa City, Iowa 

THOMAS K. HUMPHREY 
Chicago, Illinois 

JOHN S. BROOKES, JR. 

WALTER B GUY 
917-15th St., N. W., 

Edmonds Building, 

Washington, D. C. 

Attorneys for Plaintiff. 

180 District of Columbia, ss :— 

C. D. Waterman being duly sworn deposes and says 
that he is Attorney for Iowa City Light and Power 
Company, a Corporation organized under the laws of the 
State of Delaware, the plaintiff named in the above entitled 
cause; that he has authority to make this affidavit in behalf 
of said Corporation; that he has read the foregoing supple¬ 
ment to original bill of complaint by him subscribed and 
knows the contents thereof, and that the statements therein 
made are true to his own knowledge except as to the mat¬ 
ters therein stated to be alleged upon information and be¬ 
lief, and as to those matters he verily believes the state¬ 
ments to be true; and he makes this affidavit on behalf of 
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said Corporation because no officer thereof is in the District 
of Columbia. 

C. D. WATERMAN 

j 

Subscribed and sworn to before me this 21st day of April 
A. D., 1936. 

ELSIE 0. OLIVER 
(Seal) Notary Public , 

District of Columbia. 

Leave to file granted 

ALFRED A. WHEAT— 

Chief Justice 

181 Memorandum. 

Filed June 5 1936 

******** 

The plaintiffs in these five suits are public utility cor¬ 
porations owning or operating electric plants in their re¬ 
spective communities, and at the present time they have the 
field exclusively to themselves. The defendant, Ickes, jis 
the Administrator of the Federal Administration of Public 
Works, and the other defendants are officers of the United 
States. ! 

The object of the suits is to enjoin the defendants from 
furnishing money to the respective communities for the ppr- 
pose of enabling them to construct municipal electric plants 
which, if constructed, will come into direct competition with 
those of the plaintiffs. In some cases, the plaintiffs are op¬ 
erating under franchises which have some years to run. j In 
some cases the franchises have expired and the compares 
are operating by consent or acquiescence of the local Au¬ 
thorities. No serious claim is made that there is any 

182 difference in the status of these companies so fail as 
their right to sue is concerned. In no case does the 

plaintiff have an exclusive franchise. In each case it is 
subject to regulation by the appropriate local authority. 
In each case the plaintiff has a substantial investment in 
its plant and is furnishing satisfactory service and if Sub¬ 
ject to the competition which will result from a munic- 
ipallv-owned plant it will, beyond question, suffer serious 
damage and in some cases its business will be destroyed. It 
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was frankly conceded by counsel for the plaintiffs that the 
municipalities have the legal power and right, if they pro¬ 
ceed lawfully, to build competing municipal plants and that 
prior to the enactment of the statutes involved they had a 
desire to build such plants. 

While the cases involve some differences of detail, both 
sides seem to agree that but three questions are involved 
in each. These questions are: 

First: Have the plaintiffs a right to sue? 

Second: Are the statutes involved constitutional? 

Third: If constitutional, are the acts contemplated by the 
defendants authorized by the statute? 


(1) Have the plaintiffs a right to sue? 

It is urged that plaintiffs have no standing to bring 
these actions as no legal or equitable right of theirs will be 
infringed by the making of the loans; that the injuries 
which they will suffer will result, not from the making of 
the loans, but from the competition which will come when 
the municipal plants begin to operate, and inasmuch as the 
plaintiffs have no exclusive franchises, and as the 
183 municipalities may lawfully build competing plants, 
the plaintiffs are in no position to complain because 
they are acquiring the funds wherewith to finance them in 
an unlawful manner. Such was the view taken by the 
United States Circuit Court of Appeals for the Fourth 
Circuit in Greenwood County v. Duke Power Company , 81 
Fed. (2nd) 986, and there is much authority to support it. 
It seems to me, however, that such a position is rather too 
narrow; that the furnishing of the funds by the Govern¬ 
ment and the resulting competition are so closely con¬ 
nected that, if the statute under which the funds are sup¬ 
plied is unconstitutional, or if the officer furnishing the 
funds is not authorized to do so, then the plaintiffs may 
test those questions on the merits. 

There is a difference sometimes overlooked between the 
right to be heard and the right after hearing to prevail. 
My conclusion is that the plaintiffs have a standing as lit¬ 
igants which requires the Court to hear their claims and 
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decide them on the merits. This seems to me to be con¬ 
sistent with what was held in Frost v. Corporation Com¬ 
mission of Oklahoma, 278 U. S. 515. | 

i 

(2) Are the statutes involved constitutional? 

There are two statutes to be considered: The National 
Industrial Recovery Act, of June 16,1933 (Title II, 48 Stat. 
200), and the Emergency Relief Appropriation Act of April 
8,1935 (H.J. Res. 117). 

The National Industrial Recovery Act contains the fol¬ 
lowing provisions: 

Section 202 provides (48 Stat. 201): j 


“The Administrator, under the direction of the Presi¬ 
dent, shall prepare a comprehensive program of public 
works, which shall include among other things the follow¬ 
ing: (a) Construction, repair, and improvement of public 
highways and park ways, public buildings, and any pub¬ 
licly owned instrumentalities and facilities; (b) cop- 
184 servation and development of natural resources, ih _ 
eluding control, utilization, and purification pi 
waters, prevention of soil or coastal erosion, development 
of water power, transmission of electrical energy, and con¬ 
struction of river and harbor improvements and flood con¬ 


trol * * *; (c) any projects of the character heretofore con¬ 
structed or carried on either directly by public authority or 
with public aid to serve the interests of the general public; 
(d) construction, reconstruction, alteration, or repair under 
public regulation or control of low-cost housing and slum- 
clearance projects; (e) any project (other than those in¬ 
cluded in the foregoing classes) of any character hereto¬ 
fore eligible for loans under sub-section (a) of section ^01 
of the Emergency Relief and Construction Act of 1932, as 
amended, and paragraph (3) of such subsection (a) shall 
for such purposes be held to include loans for the construc¬ 
tion or completion of hospitals the operation of which is 
partly financed from public funds, and of reservoirs and 
pumping plants and for the construction of dry docks; 


# * * 99 

• I 


Section 203 provides: j 

“(a) With a view to increasing employment quiqkly 
(while reasonably securing any loans made by the United 
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States) the President is authorized and empowered, through 
the Administrator or through such other agencies as he 
may designate or create, (1) to construct, finance, or aid in 
the construction or financing of any public works project in¬ 
cluded in the program prepared pursuant to section 202; 
(2) upon such terms as the President shall prescribe, to 
make grants to states, municipalities, or other public, bodies 
for the construction, repair, or improvement of any such 
project, but no such grant shall be in excess of 30 per 
centum of the cost of the labor and materials employed 
upon such project; (3) to acquire by purchase, or by ex¬ 
ercise of the power of eminent domain, any real or per¬ 
sonal property in connection with the construction of any 
such project, and to sell any security acquired or any prop¬ 
erty so constructed or acquired or to lease any such prop¬ 
erty with or without the privilege of purchase * * *; Pro¬ 
vided, that in deciding to extend any aid or grant hereun¬ 
der to any state, county, or municipality the President may 
consider whether action is in process or in good faith as¬ 
sured therein reasonably designed to bring the ordinary 
current expenditures thereof within the prudently esti¬ 
mated revenue^ thereof. The provisions of this section and 
section 202 shall extend to public works in the several states, 
Hawaii, Alaska, the District of Columbia, Puerto Rico, the 
Canal Zone, and the Virgin Islands. ’ ’ 

The Emergency Relief Appropriation Act of 1935 pro¬ 
vides : 

“That in order to provide relief, work relief and to in¬ 
crease employment by providing for useful projects, there 
is hereby appropriated” 

to be available for the following classes of projects: 

“(a) Highways, roads, streets, and grade-crossing 
185 elimination, $800,000,000; (b) rural rehabilitation 

and relief in stricken agricultural areas, and water 
conservation, trans-mountain water diversion and irriga¬ 
tion and reclamation, $500,000,000; (c) rural electrifica¬ 
tion, $100,000,000; (d) housing, $450,000,000; (e) assistance 
for educational, professional and clerical persons, $300,- 
000,000; (f) Civilian Conservation Corps, $600,000,000; (g) 
loans or grants, or both, for projects of States, Territories, 
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Possessions, including subdivisions and agencies thereof^ 
municipalities, and the District of Columbia, and self-liquif 
dating projects of public bodies thereof, where in the deter^ 
mination of the President, not less than twenty-five per 
centum of the loan or the grant, or the aggregate thereof, 
is to be expended for work under each particular project;, 
$900,000,000; (h) sanitation, prevention of soil erosion, 
prevention of stream pollution, sea coast erosion, refores¬ 
tation, forestation, flood control, rivers and harbors and 
miscellaneous projects, $350,000,000; Provided furtlie^, 
That not to exceed 20 per centum of the amount hereih 
appropriated may be used by the President to increase any 
one or more of the foregoing limitations if he finds it nec¬ 
essary to do so in order to effectuate the purpose of thi]s 
joint resolution’ (49 Stat. 115, 6 unbound). 

The contracts involved in these cases were made in De¬ 
cember, 1935, from funds allotted under the Act of 193&, 
which had then expired, except as it had been continued qy 
the Act of 1935. Section 12 of the latter Act provided: 

i 

“SEC. 12. The Federal Emergency Administration <|f 
Public Works established under title II of the National 
Industrial Recovery Act is hereby continued until June 3p, 
1937, and is authorized to perform such of its functions 
under said Act and such functions under this joint resolu¬ 
tion as may be authorized by the President. All sums ap¬ 
propriated to carry out the purpose of said Act shall Ipe 
available until June 30, 1937. The President is authorized 
to sell any securities acquired under said Act or under this 
joint resolution and all moneys realized from such sales 
shall be available to the President, in addition to the sums 
heretofore appropriated under this joint resolution, for the 
making of further loans under said Act or under this joijit 
resolution.’ 7 

(49 Stat. 119, unbound). j 

One of counsel for the plaintiffs, in his closing argument, 
said: 

“There are two ways of construing this later act. Ybu 
can say that after NIRA expires, all action is taken un^er 
a later act; or you can say that action is taken on the earljer 
act as extended by the President. It does not make tjhe 
slightest difference at all, because, in either case, it rested 
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entirely in the hands of the President as to what he should 
continue from NIRA, and what he should not continue.” 
(Transcript of Proceedings, Yol. 14, pp. 1777, 1778). 

While both Acts have been referred to in the ar- 
186 guments, the provisions of the Act of 1933 seem to 
me to be the ones with which we are principally con¬ 
cerned, although I do not think the question is of much im¬ 
portance. 

If the projects herein involved be deemed authorized by 
the Act of 1933, the authoritv must be found under Section 
202 as part of the Public Works Program described in sub¬ 
division (a): 

“(a) Construction * * * of publicly owned instrumen¬ 
talities and facilities” 
for which under Section 203 

“With a view to increasing employment quickly (while rea¬ 
sonably securing any loans made by the United States) the 
President is authorized and empowered * * * (1) to con¬ 
struct, finance, or aid in the construction or financing of 
any public works project included in the program pre¬ 
pared pursuant to section 202; (2) upon such terms as the 
President shall prescribe, to make grants to states, mu¬ 
nicipalities, or other public bodies for the construction, re¬ 
pair, or improvement of any such project, but no such grant 
shall be in excess of 30 per centum of the cost of the labor 
and materials employed upon such project; * * *.” 

Under the Act of 1935, we have an appropriation avail¬ 
able for 

“(g) loans or grants, or both, for projects of States, Ter¬ 
ritories, Possessions, including subdivisions and agencies 
thereof, municipalities, and the District of Columbia, and 
self-liquidating projects of public bodies thereof, where in 
the determination of the President, not less than twenty-five 
per centum of the loan or the grant, or the aggregate there¬ 
of, is to be expended for work under each particular pro¬ 
ject, $900,000,000; * * *”. 

The constitutionality of the provisions of the Act of 1933 
was sustained by the United States Circuit Court of Ap¬ 
peals for the Fourth Circuit in the case of Greenwood 
County v. Duke Power Company , decided February 22, 
1936, supra, which was a suit brought by the Duke Power 
Company to enjoin the South Carolina County of Green- 
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1 wood from constructing an electric power plant on the Sa¬ 
luda River and from obtaining a loan and grant from the 
1 Federal Public Works Administration for the purpose df 
constructing it. 

The Act was also sustained by the Circuit Court 
187 of Appeals for the Tenth Circuit in Kansas Gas ft 
Electric Co . v. City of Independence (79 Fed. (2nd) 
32, 44). See also Langer et al. v. United States, (76 Fed. 
(2nd) 817). 

The provisions of the Emergency Relief Appropriation 
Act of 1935, in so far as they provide for “housing” pro- 
' jects were held unconstitutional by our Court of Appeals 
in The Township of Franklin v. Tugwell, decided May 18, 
1936, on the ground that they violated Section 1 of Article 
1 of the Constitution as a delegation of legislative pow^r 
1 to the President. If it could fairly be said that that case 
had gone so far as to hold all the provisions of the Act to 
be unconstitutional, I would, of course, feel bound by it, 

' but the only class of projects considered was “housing”, 
and counsel for the plaintiffs do not claim that it goes fur¬ 
ther. In his opinion, Mr. Justice Van Orsdel said: 

“In what we have said we do not lose sight of our duty 
to construe the Act so as to avoid, if fairly possible, tlie 
conclusion that it is unconstitutional. In an effort to cartv 
1 out this judicial obligation, we have endeavored to fiijd 
in the Act language which would enable us to say that 
Congress had declared a legislative policy with relation 
1 to ‘housing’ with sufficient definiteness to avoid the charge 
of an unconstitutional delegation of legislative power. But, 
as we have pointed out, this is not to be found. We a^e 
not here confronted with an appropriation for internal im¬ 
provements of a national character or importance, or f^r 
the erection of public buildings, or the grant of loans to a 
state or municipality to carry out public works projects. 
As th these we might find in the nature of the objective a 
well-beaten path by which to supply the omitted means io 
that end. But here we have neither path nor program.”! 

We have in the present cases grants or loans to munici¬ 
palities to carry out public works projects, as to which it iis 
easy to find the “well-beaten path”. 

It has not been argued that the relief of unemployment 
is an unconstitutional use of funds of the United States. 
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The constitutionality of the statutes was attacked on two 
grounds : 

First: That there was an invasion of the reserved 

188 powers of the States in violation of the 10th Amend¬ 
ment, and 

Second: That there was a delegation of legislative power 
to the President in violation of Section 1 of Article I of the 
Constitution. 

Both these grounds were considered in Greenwood 
County v. Duke Power Company, supra, and held to be 
without merit. After pointing out that the statute contem¬ 
plated not the construction of isolated projects but of a 
“vast program of public works” intended to relieve unem¬ 
ployment and that such expenditures are justifiable and for 
the general welfare, the Court said at p. 994: 

“And we do not think that it can be said that Congress 
is invading the reserved powers of the states, or is mak¬ 
ing expenditures for matters essentially local in character, 
merely because the project for which expenditure is made 
is not connected with interstate commerce and, wiien con¬ 
sidered alone, is local in character. It cannot be said to in¬ 
vade the reserved powers of a state to make loans or 
grants of money to municipal corporations which the state 
continues to control, and which are at liberty to reject the 
loans and grants if they see fit to do so. And a program 
of works for relieving nationwide unemployment does not 
lose its national character and become local merely be¬ 
cause each of the public works projects is constructed in 
some particular locality.” 

That the program is nationwide appears from the testi- 
monv of Administrator Ickes, who said that it extended to 
every county of the United States, except 3, and that there 
were 260 electric power projects though but 85 of them were 
in places where there were privately-owned facilities. In 
the present cases, the Federal Government retains no reg¬ 
ulatory power over the operation of the projects for which 
it makes loans. I am unable to see how any reserved power 
of a State is infringed. 

On the question of an unconstitutional delegation of leg¬ 
islative power, the Court said, p. 994: 

“Nor do we think that the pertinent portion of 

189 the Act can be condemned as an unconstitutional del- 
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egation of legislative power within the rule laid down 
in Panama Refining Co. v. Ryan 293 U. S’. 388; and 
L. A. Schechter Poultry Corporation v. United States 2^5 
U. S. 495. It was out of the question for Congress io 
prescribe the details of an extended program of public 
works. It appropriated the money for the purpose, laid 
down the principles which were to guide the President and 
the Administrator of Public Works in its expenditure, and 
left to them the working out of the details. The making 
of loans and grants in carrying out the policy thus laid 
down by Congress is the exercise of administrative, not. 
legislative, decision. As said in Wilmington <fc Zanes¬ 
ville Railroad Co. v. Commissioner 1 Ohio St. 77, 88 aijid 
quoted with approval by the Supreme Court in Hampton & 
Co. v. United States, 276 U. S. 394, 407: ‘The true distinc¬ 
tion, therefore, is, between the delegation of power to make 
the law, which necessarily involves a discretion as to wh^t 
it shall be, and conferring an authority or discretion as to 
its execution, to be exercised under and in pursuance of 
the law. The first cannot be done; to the latter no val^d 
objection can be made.’ ” 

The Court also points out that the question was fully 
considered by the Circuit Court of Appeals of the Tenth 
Circuit in Kansas Gas Electric Co. v. City of Indepen- 
dence, supra, and expresses itself as in accord with what 
was said by Judge Phillips in that case. 

I think the reasoning of the Court in these cases is souiid. 
The statutory provisions are in my opinion valid. 

(3) Are the acts contemplated by the defendants author¬ 
ized by the statute? 

The action contemplated by the defendants is attacked 
as being beyond the authority conferred by the statute bn 
various grounds, which seem to me to be without merit. 
Some of them were considered at length in Greenwood 
County v. Duke Power Co., supra. 

One ground of attack is that the Administrator did njot 
at the start prepare “a comprehensive program”. It jis 
undoubtedly true that in a literal sense no definite program 
was at first formulated. The program was worked opt 
slowly and progressively and considerable time was ocdu- 
pied in effecting an organization and in the examination 
of many proposed projects. The defendant, Ickes, in ife- 
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190 sponse to a question asking his administrative in¬ 
terpretation of the provisions of the statute relat¬ 
ing to a comprehensive program of public works, answered: 

“We had two duties to perform, as I saw it. One 
was to prepare a comprehensive program of public works. 
The other was to get men in as large numbers as possible 
to work as quickly as possible. In any conflict between the 
two, we felt that the latter took precedence. 

“We soon realized that to prepare a comprehensive pro¬ 
gram of public works would require months—perhaps a 
year or two—and that if we literally set about the prep¬ 
aration of a comprehensive program of public works, the 
very purpose of the Act itself would be defeated. So, we 
satisfied ourselves by developing the program of desir¬ 
able public vrorks as we progressed. We did not treat it 
academically at all, but practically .’ 7 (Transcript of Pro¬ 
ceedings, Vol. 12, p. 1468). 

This I think was a reasonable, practical and substantial 
compliance with the statute. It appears from the evidence 
that on March 20, 1934, pursuant to a Resolution (Sen. Res. 
190, 73rd Cong.) calling upon the Administrator to furnish 
the Senate with information, including a general survey 
of the public works program and an account of the organi¬ 
zation of the Public Works Administration and a statement 
of its policies, the Administrator submitted a report to 
Congress a document of some 300 pages in length, giving 
the information called for by the Resolution. Thereafter 
Congress passed the Emergency Relief Act of 1935, with 
full information in regard to what had been done and what 
was being done under the Act of 1933. It seems to me that 
this must be regarded as Congressional approval of the 
Administrator’s program. 

It has been argued that some of the projects are not use¬ 
ful or are not self-liquidating, or are not primarily for the 
relief of unemployment. I feel, however, that the deter¬ 
mination of such matters is within the discretion of the 
President, or the Administrator acting under him. Beyond 
all question, the Act confers upon these Executive 

191 Officers a very wide discretion, and I believe that 
their decisions upon such matters of detail are not 

subject to judicial review. 
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My conclusion upon the whole case is that the bills should 
be dismissed upon the merits. 

ALFRED A. WHEAT— 

Chief Justice 

June 5, 1936. 

1 192 Defendants’’ Proposed Findings of Fact and 

Conclusions of Law 

Filed June 26 1936 

' 

* # * # # # # # # ! • 

In the above-entitled cause heard before the undersigned, 
the Chief Justice of this Court sitting in Equity Division 
No. 3, the Court, from the pleadings and exhibits filed and 
from the hearings had and the evidence taken before it, 
makes the following findings of fact and reaches the follow¬ 
ing conclusions of law: 

1 193 Findings of Fact 

DESCRIPTION OF PARTIES. ! 

1 . | 

The plaintiff Oklahoma Utilities Company is a corpora¬ 
tion organized and existing under the laws of the State [of 
Oklahoma, with one of its places of business in the City jof 
Hominy, Osage County, Oklahoma. It is engaged in tihe 
business, among other things, of purchasing, transmitting, 
selling and distributing electricity in several communities 
in the State of Oklahoma and, in particular, has been and 
now is engaged in such business in the City of Hominy, 
State of Oklahoma. This plaintiff is the only agency exist¬ 
ing in the City of Hominy for the distribution and sale 
therein of electricity. 

2 . 

I 

The plaintiff Texas Utilities Company is a corporation 
organized and existing under the laws of the State of Texas, 
and has its principal office in the City of Plainview, Hale 
County, Texas. This plaintiff is engaged in the business 
of generating and distributing electricity in the State I of 
Texas. It is the only agency now existing for the sale and 
distribution of electrical energy in the said City. 
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3. 

The plaintiff Alabama Power Company is a corporation 
organized and existing under the laws of the State of Ala¬ 
bama, and has its principal office in the City of Attalla, 
Alabama. The Alabama Power Company owns and oper¬ 
ates a generating, transmission and distribution system in 
the State of Alabama, and distributes electrical 

194 energy to numerous communities in that State, in¬ 
cluding the Cities of Florence, Decatur, Sheffield, 

Tuscambia, Hartzelle, Russellville, and Guntersville. This 
plaintiff is the only agency now engaged in supplying elec¬ 
tric light and power to the said cities, except for the City of 
Sheffield, which is now engaged in the distribution and sale 
of electrical energy on a limited scale. 

The Alabama Power Company owns and operates hydro¬ 
electric plants as follows: Lock 12 (known as Lay Dam) 
on the Coosa River in Alabama, the construction of which 
vras permitted by an Act of Congress approved March 4, 
1907 (34 Stat. 1888); Mitchell Dam and Jordan Dam, like¬ 
wise on the Coosa River, Alabama; and Martin Dam on the 
Tallapoosa River, Alabama, which latter three dams were 
constructed under licenses granted by the Federal Power 
Commission. 

4. 

The plaintiff Iowa City Light & Power Company is a 
corporation organized and existing under the laws of the 
State of Delaware, is qualified to do business in the State of 
Iowa as a foreign corporation, and has its principal office 
in said State, in the City of Iowa City, Iowa. This plaintiff 
is engaged in the generation of gas and electrical energy 
and in the transmission, distribution and sale thereof in the 
City of Iowa City, and in the incorporated towns of Coral- 
ville and University Heights, Johnson County, Iowa. This 
plaintiff is the only agency now selling and distributing 
electrical energy in the said towns. 

195 5. 

The defendant Harold L. Ickes (hereinafter sometimes 
called the “Administrator”) is the duly qualified and act¬ 
ing Administrator of the Federal Emergency Administra¬ 
tion of Public Works (hereinafter called “PWA”) ap¬ 
pointed by Executive Order of the President of the United 
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I 

States of America, dated July 8, 1933, in pursuance of the j 
provisions of Section 201 (a) of Title II of “The National 
Industrial Kecovery Act,” approved June 16, 1933. 

* 6 . 

The defendant Horatio B. Hackett is the duly appointed, 
qualified and acting Assistant Administrator of PWA. 

7. 

The defendant John J. Madigan is a duly appointed,! 
qualified and acting Executive Officer of PWA. 

! 8 . 

The defendant F. E. Schnepfe is the duly appointed, 
qualified and acting director of the Projects Division of 
PWA. 

! 9. 

The defendant Harry L. Hopkins is the duly appointed, 
'qualified and acting Administrator of the Works Progress 
Administration, and was appointed such by an Executive 
Order of the President of the United States (No. 7034),j 
dated May 18, 1935. 

10 . | 

The defendant Henry Morgenthau, Jr. is the duly ap¬ 
pointed, qualified and acting Secretary of the Treasury of! 
the United States and, as such, has general supervision and 
control over the disbursement of public funds of the United 
States. 

196 11. 

The defendant W. A. Julian is the duly appointed, qualij 
‘ fied and acting Treasurer of the United States and, as such, 
is in control of the payment of checks drawn upon him by 
' disbursing officers of the United States. 

' 12 . ! 

The defendant Guy F. Allen is the duly appointed, qualir 

fied and acting Chief Disbursing Officer, Division of Disr 

bursement, Treasury Department of the United States and, 
as such officer, is in control of drawing and issuing checks 
on behalf of the United States, and the disbursement of thb 
public funds of the United States. 
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THE FKANCHISES OF THE PLAINTIFFS. 

13. 

The ultimate predecessor of the plaintiff Oklahoma Util¬ 
ities Company was granted a non-exclusive franchise by the 
City of Hominy on March 12, 1914, to engage in the electri¬ 
cal business in the said Citv for twenty vears. The franchise 

* * •> 

was assigned to this plaintiff’s immediate predecessor on 
May 1, 1926. The franchise expired on March 12, 1934, 
and has not been renewed or extended. This immediate 
predecessor, a corporation, was reorganized on October 1, 
1934, and the reorganized corporation is the plaintiff Okla¬ 
homa Utilities Company, which is now operating in the 
City of Hominy at sufferance. 

197 14. 

On or about the 15th day of April, 1909, the City Council 
of the City of Plainview, Texas, granted to the predecessor 
of the plaintiff Texas Utilities Company, a non-exclusive 
franchise to construct, operate and maintain an electric 
light and power plant and distribution system in the City 
of Plainview, Texas, for a period of fifty years. This 
franchise was assigned to the Texas Utilities Company on 
November 17, 1915. 

15. 

In the year 1902 the Cities of Florence, Sheffield and Tus- 
cumbia, each granted to the predecessor in interest of the 
plaintiff Alabama Power Company a non-exclusive fran¬ 
chise to construct and operate an electric power plant. These 
franchises were assigned to the plaintiff Alabama Power 
Company in 1925. By their terms, the franchises so granted 
by the Cities of Sheffield and Tuscumbia expired in October, 
1932, and the franchise granted by the City of Florence 
expired in March, 1933. 

On October 16, 1919, the City of Decatur granted to the 
plaintiff a similar non-exclusive franchise which on Jan¬ 
uary 27,1920, became effective for a period of thirty years. 

On August 10,1915, the Town of Hartzelle granted to the 
plaintiff Alabama Power Company an intermediate non¬ 
exclusive franchise to construct, maintain and operate 
throughout said town an electric distribution system and 
business. 
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On July 5,1915, the Town of Guntersville granted a simi-j 
lar non-exclusive franchise to the plaintiff Alabama Power 
Company. 

On June 28, 1923, the Town of Russellville granted 

198 a similar non-exclusive franchise to the plaintiff Ala¬ 
bama Power Company. 

! 16. i 

■ 

In the year 1909 Iowa City, Iowa, granted to the predeces-j 
sor in interest of the plaintiff Iowa City Light and Power 
Company a non-exclusive electric franchise for a period of 
twenty years. In the year 1912 this franchise was assigned 
to the Iowa City Light and Power Company. In the year 
1932 this plaintiff made an application to the City for a re¬ 
newal of its franchise. An election was held in Iowa City) 

1 on October 11, 1932, at which time the question as td 
whether the franchise should be renewed was submitted to a 
popular vote. A majority of those voting voted against 
such renewal. The franchise thereafter expired in accord 
dance with its terms on January 11,1934 (Martin, 1226). 

In the year 1934 the Town of Coralville, Iowa, granted td 
this plaintiff a non-exclusive franchise extending for th^ 
term of twenty-five years, and in the year 1935, the Town of 
! University Heights, Iowa, granted to this plaintiff a nonf 
1 exclusive franchise for a term of fifteen years. 

i PLAINTIFFS AS TAXPAYERS. 

17. 

Each of the plaintiffs annually pays substantial amount? 
of money in taxes to the United States, and to the States, 
and municipalities in which they operate. 

The plaintiff Alabama Power Company paid annual 
license and privilege taxes on the operation of its business 
to the Cities of Florence, Sheffield and Tuscumbia, Alabama, 
up to January 1, 1936. In January, 1936, the Cities 

199 of Florence and Sheffield refused to accept any privi¬ 
lege and license tax for the year 1936 from the Ala¬ 
bama Power Company. 

AUTHORITY OF CITIES TO BUILD PLANTS ! 

19. 

The Cities of Florence, Decatur, Sheffield, Tuscumbia, 
Hartselle, Russellville, Guntersville in the State of Ala- 
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bama, the City of Hominy, Oklahoma, the City of Plainview, 
Texas, are authorized by the laws of their respective States 
to construct and operate municipal electric plants and dis¬ 
tribution systems. In the Cities of Plainview, Texas, and 
Decatur, Hartselle, Russellville and Guntersville, Alabama, 
the municipalities are authorized to engage in competition 
with the existing power company, and in the Cities of 
Hominy, Oklahoma, Iowa City, Iowa, and Florence, Shef¬ 
field and Tuscumbia, Alabama, where the franchises of the 
existing power company have expired, the Cities may either 
compete with or supplant the existing plants of the power 
company. 

Each of the Cities involved in these suits is author- 
200 ized to issue bonds for the purpose of financing the 
construction of their respective plants and to receive 
grants for that purpose. 

EVENTS LEADING TO APPLICATIONS OF CITIES 

20 . 


Florence. 

In March, 1933, the City of Florence employed engineers 
to appraise the existing system belonging to the Alabama 
Power Company which was supplying it with electrical 
power (149). During 1933, an election was held to deter¬ 
mine whether the City should engage in the municipal elec¬ 
tric business. The proposition carried by a vote of 14>4 to 
1. On or about November 16,1933, the City of Florence and 
the Alabama Power Company entered into negotiations for 
the purchase by the City of the plant of the company at 
Florence. These negotiations were terminated because of 
the wide divergence between the price offered by the City 
and the amount asked bv the Power Company for its plant 
(151). 

On December 20,1933, the City of Florence filed an appli¬ 
cation with the Public Works Administration for a loan 
and grant, under Title II of the National Industrial Re¬ 
covery Act, for the purpose of constructing a munici- 
201 pal power plant, and sometime later an allotment for 
a loan and grant to the City was made by the Public 
W'orks Administration and approved by the President. 

Subsequently to these proceedings, the Tennessee Valley 
Authority attempted to persuade the City of Florence to 
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enter into a plan whereby the Authority would exercise its 
option (later abandoned) to purchase distribution systeiAs 
in Florence, Alabama, and several other communities, from 
the Alabama Power Company, rehabilitate them, and turn 
them over to the communities. This plan was inaugurated 
in an attempt by the Tennessee Valley Authority to preveht 
duplication of existing facilities of the power company and 
for the purposes of protecting the investment of the Ala¬ 
bama Power Company. The City of Florence rejected this 
proposal as disadvantageous to itself, and made a counter¬ 
proposal that it purchase the existing facilities of the Ala¬ 
bama Power Company at Florence, and use funds to be 
supplied by the Public Works Administration for rehabili¬ 
tation and extensions. Later this plan was abandoned \>y 
the Tennessee Valley Authority. PWA refused to make a 
loan or grant to the City of Florence until this plan h^d 
been abandoned. 

21. I 

On December 28, 1934, the Public Works Administration 
entered into a loan and grant agreement with the City of 
Florence, whereby the United States agreed to aid the City 
in financing the construction of a municipal electric distri¬ 
bution system. A copy of this agreement appears as Ex¬ 
hibit F-l; Part 2-a, of Stipulation Agreement No. 1 in t|he 
cases of Alabama Power Company v. Ickes, et al., Equi ty 
Nos. 59071 and 59671. 

! 

The said contract was terminated by mutual agreement, 
dated December 2, 1935, and a new loan and grant agree¬ 
ment, dated December 4,1935, was entered into between ihe 
City of Florence and the Public Works Administration. A 
copy of this new agreement appears as Exhibit F-3 in the 
said Stipulation Agreement No. 1. 

202 22 . 

Sheffield . 

In June, 1933, the City of Sheffield, Alabama, held Ian 
election to determine whether the City should erect a mu¬ 
nicipal power plant (Creer-210). The result of this election 
was 630 in favor of the establishment of a municipal electric 
system, and 96 against such a system. 

Thereafter, on December 20, 1933, the City of Sheffield, 
Alabama, filed an application with the Public Works Ad- 
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ministration for a loan and grant of funds for the erection 
of a municipal power plant. In December, 1934, a loan and 
grant agreement was entered into between this City and the 
Public Works Administration. A copy of this agreement 
appears as Exhibit S-l; Part 1-a, of the aforementioned 
Stipulation Agreement No. 1. 

The said contract was terminated by mutual agreement, 
dated December 2, 1935, and a new loan and grant agree¬ 
ment, dated December 4,1935, was entered into between the 
City of Sheffield, Alabama, and the Public Works Adminis¬ 
tration. A copy of this agreement appears as Exhibit S-3 
of the said Stipulation Agreement No. 1. 

23. 

Tuscumbia,. 

On August 30,1933, the City of Tuscumbia, Alabama, held 
an election to determine whether the Citv should erect a 
municipal power plant (Farr-205). The result of this elec¬ 
tion was 336 in favor of the establishment of a municipal 
electric system, and 8 against such a system. 

Thereafter, on December 20,1933, the City of Tuscumbia, 
Alabama, tiled an application with the Public Works Ad¬ 
ministration for a loan and grant of funds for the 
203 erection of a municipal power plant. In December, 
1934, a loan and grant agreement was entered into 
between this City and PWA. A copy of this agreement 
appears as Exhibit T-l; Part 1-a, of the aforementioned 
Stipulation Agreement No. 1. 

The said contract was terminated by mutual agreement, 
dated December 2, 1935, and a new loan and grant agree¬ 
ment, dated December 4,1935, was entered into between the 
City of Tuscumbia, Alabama, and the Public Works Ad¬ 
ministration. A copy of this agreement appears as Ex¬ 
hibit T-3 of the said Stipulation Agreement No. 1. 

24. 

Decatur . 

On October 1,1933, the City of Decatur, Alabama, held an 
election to determine whether the City should erect a munic¬ 
ipal power plant (Hendrix-215). The result of this elec¬ 
tion was 1415 in favor of the establishment of a municipal 
electric system, and 501 against such a system. 
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Thereafter, on December 20, 1933, the City of Decatur, 
Alabama, filed an application with the Public Works Ad¬ 
ministration for a loan and grant of funds for the erection 
of a municipal power plant. In December, 1934, a loan and 
grant agreement was entered into between this City and 
the Public Works Administration. A copy of this agree¬ 
ment appears as Exhibit D-l; Part 3-b, of the aforemen¬ 
tioned Stipulation Agreement No. 1. 

The said contract was terminated by mutual agreement, 
dated December 2, 1935, and a new loan and grant agree¬ 
ment, dated December 4,1935, was entered into between tlje 
City of Decatur, Alabama, and the Public Works Adminis¬ 
tration. A copy of this agreement appears as Exhibit D^3 
of the said Stipulation Agreement No. 1. 

204 25. 

i 

Hartselle. 

j 

Sometime in 1933, the City of Hartselle, Alabama, held 
an election to determine whether the City should erect a 
municipal power plant (Livingstone-176). The result of 
this election was 296 in favor of the establishment of ja 
municipal electric system, and 18 against such a system. 

Thereafter, on December 20, 1933, the City of Hartselle, 
Alabama, filed an application with the Public Works Ad¬ 
ministration for a loan and grant of funds for the erection 
of a municipal power plant, and a loan and grant agreement, 
dated December 4, 1935, was entered into between the City 
of Hartselle, Alabama, and the Public Works Administra¬ 
tion. A copy of this agreement appears as Exhibit H+l, 
Part 2-a, of the aforementioned Stipulation Agreement 
No. 1. 

26 . 

Russellville . ! 

i 

In December, 1933, the City of Russellville, Alabama, held 
an election to determine whether the City should erect a 
municipal power plant (Porter-182). The result of this 
election was 405 in favor of the establishment of a munipi- 
pal electric system, and 103 against such a system. 

Thereafter, on December 20, 1933, the City of Russpll- 
ville, Alabama, filed an application with the Public Works 
Administration for a loan and grant of funds for the erpc- 


154 IOWA CITY LIGHT AND POWER CO. VS. H. L. ICKES ET AL. 

tion of a municipal power plant, and a loan and grant agree¬ 
ment, dated December 4, 1935, was entered into between 
the City of Russellville, Alabama, and the Public Works 
Administration. A copy of this agreement appears as Ex¬ 
hibit R-l; Part 1-a, of the aforementioned Stipulation 
Agreement No. 1. 

205 27. 

Guntersville . 

On September 4, 1933, the City of Guntersville, Alabama, 
held an election to determine whether the City should erect 
a municipal power plant (Scruggs-200). The result of this 
election was 240 in favor of the establishment of a municipal 
electric system, and 70 against such a system. 

Thereafter, on December 20, 1933, the City of Gunters¬ 
ville, Alabama, filed an application with the Public Works 
Administration for a loan and grant of funds for the erec¬ 
tion of a municipal power plant and a loan and grant agree¬ 
ment, dated December 4,1935, was entered into between the 
City of Guntersville, Alabama, and the Public Works Ad¬ 
ministration. A copy of this agreement appears as Ex¬ 
hibit G-l; Part 2-a, of the aforementioned Stipulation 
Agreement No. 1. 

28. 

Hominy. 

Sometime in the year 1930, the Mayor and City Council 
of the City of Hominy, Oklahoma, became interested in the 
construction of a municipal electric light plant (Hall-7), 
and on December 16,1930, the City held an election to deter¬ 
mine the question of the issuance of bonds to be used for the 
purpose of constructing a municipal plant and distribution 
system. The vote was 373 in favor of the issuance of the 
bonds and 42 against. 

The validity of the proposed bond issue was contested in 
the courts of Oklahoma; a contract was let for the construc¬ 
tion of the proposed municipal plant; the performance of 
this contract was enjoined by the Federal Court in a suit 
brought by the Oklahoma Utilities Company. The City 
then began hegotiations for the sale of its bonds to the 
Reconstruction Finance Corporation. 
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On August 24, 1933, the City filed an application 

206 with PWA for a loan and grant to erect the proposed 
municipal power plant, and a loan and grant agree¬ 
ment dated January 10, 1935, was entered into between ]fche 
PWA and the City of Hominy. A copy of this agreement is 
attached to plaintiff’s Exhibit 92 and marked Exhibit C. 

During the month of September, 1935, this contract was 
terminated and thereafter a new agreement, dated Decem¬ 
ber 14, 1935, was entered into between the parties. A cc^py 
of this agreement is attached to plaintiff’s Exhibit 92 and 
marked Exhibit F. ] 

At the present time work is actually being carried or. in 
the construction of the municipal power plant in Hominy 
without the use of Federal funds (Hall-14). ' 

29. 

Plainview . 

On July 20, 1931, the Council of the City of Plainview, 
Texas, adopted a resolution favoring the erection of a inu- 
nicipal light and power plant. (Dysart-23). On November 
15, 1932, the Council adopted an ordinance to the s^me 
effect and on the same date authorized the Mayor and ithe 
City Secretary to enter into a contract with Montgomery 
& Ward, Engineers, of Wichita Falls, Texas, for the erec¬ 
tion of a municipal light and power plant. 

On April 4, 1933, a municipal election was held to deter¬ 
mine whether the City Council should be authorized! to 
issue revenue bonds for the purpose of erecting a municipal 
power plant (Dysart-25). The result of this election (was 
438 in favor of the issuance of such bonds, and 100 against 
such issuance. 

On August 17, 1935, a loan and grant agreement was 
entered into between the City of Plainview and the Public 
Works Administration. A copy of this agreement is attached 
to plaintiff’s Exhibit 24, marked Exhibit D. This 

207 contract was terminated by mutual agTeement, dated 
December 2, 1935, and on December 4, 1935, a pew 

loan and grant agreement was entered into between the City 
of Plainview and the Public Works Administration. A copy 
of this new agreement is attached to plaintiff’s Exhibit 24, 
marked Exhibit F-l. 
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30. 

Iowa City . 

On April 17,1934 an election was held in Iowa City, Iowa, 
on the question of the construction of a municipal electric 
system, and the issuance of revenue bonds therefor. The 
result of this election was 2959 in favor of such construc¬ 
tion and issuance and 2804 against such construction and 
issuance. 

On Jan. 8,1934, Iowa City made application to PWA for 
a loan and grant for the construction of a municipal elec¬ 
tric project. The project was approved by the Adminis¬ 
tration and the President and a loan and grant agreement 
was forwarded to the City. On October 5,1934, the City re¬ 
turned the loan and grant agreement unexecuted and with¬ 
drew its application. On April 5,1935, after a change in the 
City administration, (the application was reinstated.) On 
June 17, 1935, the application was amended so as to apply 
for a grant only. On January 8, 1936, pursuant to said ap¬ 
plication, PWA made an offer in writing to aid the City by 
way of grant in financing the construction of a municipal 
power plant; a copy of this offer is set forth in plaintiff’s 
Exhibit 52. This offer was accepted by resolution of the 
Citv Council on March 6, 1936. 

208 31. 

PROCEDURE FOR HANDLING APPLICATIONS 

Organization of PWA . 

At the head of the PWA is the Administrator, whose pow¬ 
ers are plenary and subject only to the control of the Presi¬ 
dent. He has complete supervision and direction of the Pub¬ 
lic Works Administration. The Public Works Administra¬ 
tion is composed of a number of Divisions, among which are 
the Legal Division, the Engineering Division, the Financial 
Division, and the Projects Division. The first three of the 
foregoing are examining divisions, and their function is to 
examine and make recommendations to the Administrator 
with respect to applications for projects. The Projects Di¬ 
vision coordinates the reports of the examining divisions, 
and records and routes applications. 

In addition there existed at one time in the Public Works 
Administration a Technical Board of Review to consider 
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projects against which an adverse report or protest had 
been lodged, and an Electric Power Board of Review estab¬ 
lished May 9,1934 which considered adverse reports or pro¬ 
tests with respect to electric power projects. The Electric 
Power Board of Review was dissolved by order of the Ad¬ 
ministrator on March 16, 1935. 

The PWA has a field office in every State in the country. 
The chief official in each of these offices was at one time 
known as the State Engineer for the Public Works Adminis¬ 
tration, who usually was the Chairman of a State Advisory 
Board. This official is now designated as the State Director, 
and the State Advisory Board has been abolished. 

By Executive Order of June 16,1933, the President of the 
United States appointed a Special Board for Public Works, 
consisting of the Secretary of the Interior as Chair- 
209 man, and certain other Government officials as mem- 
bers. One of the functions of this Board was to phss 
upon all recommendations for allotments of funds appro¬ 
priated pursuant to Title II of the National Industrial Re¬ 
covery Act, for loans and grants for public works projects. 

Applications. 

Applications for loans and grants for PWA projects pre 
governed by two separate statutes,—Title II of the National 
Industrial Recovery Act, and the Emergency Relief’Appro¬ 
priation Act of 1935, and the procedure for handling appli¬ 
cations is slightly different under each statute. 

Applications for funds appropriated by Title II of the 
National Industrial Recovery Act, such as are involved in 
the projects in the Cities of Florence, Sheffield, Tuscumbia, 
Decatur, Hominy and Plainview were received in the first 
instance at the State PWA office. Such applications were 
examined in such offices. The State Engineer made a re¬ 
port to the Public Works Administrator, recommending ap¬ 
proval or disapproval of the application. The application 
and State Engineer’s report were received by the Projects 
Division of the ceneral office in triplicate, a copy of which 
was transmitted to each of the examining divisions |for 
study and recommendation. 

The recommendations of the three examining divisions 
were then sent to the Special Board for Public Works, wljiich 
passed a resolution, recommending approval or disapproval 
of an allotment. If the Administrator of Public Works 

I 3 
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agreed with the recommendation for an allotment for the 
project he signed the resolution in approval thereof. An 
allotment of funds was not intended to create, and did not 
create, a legal obligation to make a loan or grant. The Ad¬ 
ministrator then presented a list of projects to the Presi¬ 
dent with his recommendation. The President gave a final 
approval or disapproval to the application by making nota¬ 
tions on and signing the list. 

Applications for funds appropriated by Emer- 
210 gency Relief Appropriation Act of 1935, such as are 
involved in projects for the Cities of Hartselle, Rus¬ 
sellville, Guntersville and Iowa City are handled in a 
slightly different manner. The applications are received in 
the first instance bv the State Director of PWA. At the 
State office, representatives of the Legal, Engineering and 
Financial Divisions examine the application and prepare 
reports. The applications and the reports are forwarded in 
triplicate to the central office in Washington, and are there 
reviewed by th^ three examining divisions, and approval or 
disapproval is recommended by the Director of each exam¬ 
ining division. If the application is approved by the Ad¬ 
ministrator and by the President of the United States the 
allotment is complete. 

Before approving any project and before executing or 
authorizing the execution of a loan and grant agreement 
under either statute the Administrator received advice from 
his subordinates with respect to the facts bearing upon 
whether the making of the loan and grant would comply 
with the pertinent provisions of the statutes and Executive 
Orders of the President. In some instances he also relied 
upon data received through oral conferences, the results of 
which were not always reduced to writing. The Adminis¬ 
trator submitted the approved projects to the President for 
his consideration and approval; in some instances the Presi¬ 
dent acted on the basis of oral discussions which were not 
reduced to writing. 

32. 

Loans and grants for the financing of municipal electric 
projects were dealt with in the same manner and judged by 
the same tests as other projects. 

Each of the applications submitted by the Cities herein 
involved were handled in accordance with the procedure 
outlined in Finding 31. 
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: 211 33. 

Functions of PWA Subordinates Advisory 

The State Engineers or Directors, the State Advisor^ 
Boards, each of the examining divisions of the PWA, the 
i Projects Division, the Special Board for Public Works, the 
Technical Board of Review, and the Electric Power Boarci 
i of Review, have at all times had only advisory powers witji 
! respect to the approval of applications for loans and grants 
None of these agencies had any power either by original 
authorization or subsequent ratification to make allotments 
or contracts or to make commitments with respect theretcf, 
or to do anything whatsoever except to obtain informatioji 
and to make advisory reports and recommendations to the 
Administrator. The power of approval or disapproval 
rested entirely with the Administrator and the President. 


34. 


Cities Propose to Build Plants 

With the proceeds of the sale of its bonds, and of thq 
grant by PWA, each of the cities herein involved proposes 
i to construct a municipal electric light plant. The result wijl 
i be competition with the plants of the plaintiffs which in ajl 
i probability will thereby suffer substantial financial loss, j 


35. 


Inducement . 

The determination of whether municipal competition with 
privately-owned utilities, or the elimination of competition 
by privately-owned utilities where their franchises had ex- 
! pired, was desirable, was made by the cities involved apd 
not by PWA. 

Each of the municipalities involved in this suit detei:- 
! mined to enter into the electric distribution business of iis 
own free will. There was no solicitation or coercion on 
the part of any of the defendants, their agents or sub¬ 
ordinates. There was and is no conspiracy between anfy 
of the defendants and any other person, nor is there aby 
other effort on the part of any of the defendants to, 
212 nor are their actions motivated by a desire to, cause 
injury or financial loss to the plaintiffs, or to regfi- 

i 
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late their rates or electric rates generally, or to foster mu¬ 
nicipal ownership of utilities. 

The expenditures under these statutes involve no pur¬ 
chase of, nor contract providing for, regulation by the 
United States. The failure of any city to apply for or re¬ 
ceive loans or grants under those statutes will impose upon 
it no disadvantage or financial loss. 

36. 

Rates . 

The defendants have not reserved any right or power to 
influence or control rates to be charged by the proposed 
municipal power plants. Provisions of earlier contracts 
in any way inconsistent with the facts found herein were 
eliminated before any action was taken pursuant thereto 
bv anv of the municipalities. 

37. 

Neither the United States nor any of the defendants has 
reserved any right or power under the existing contracts, 
or in any other way, to require any of the municipalities to 
eliminate competition or to designate the person or agency 
from whom the municipality must purchase its power. Pro¬ 
visions of earlier contracts in any way inconsistent with 
the facts found herein were eliminated before any action 
was taken pursuant thereto by any of the municipalities. 

The rights of the United States with respect to the con¬ 
struction of the projects are fully set forth in the contracts. 
These contracts are subject to no terms or conditions ex¬ 
cept as specifically set forth therein. 

38. 

Neither the United States nor any of the defendants has 
any power to control the operation of the projects after con¬ 
struction is completed. 

213 39. 

Comprehensive Program 

Upon his determination to approve a project, include it in 
the comprehensive program of public works, and make a 
loan and grant therefor, the Administrator submitted it to 
the President for his approval. When the action of the Ad- 
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ministrator was approved by the President, funds were alloj 
cated for the specific project. On March 20, 1934, pursuant: 
to a Resolution (Sen. Res. 190, 73rd Cong.) calling upon thC 
Administrator to furnish the Senate with information in¬ 
cluding “a general survey of the public works program,^ 
an account of the organization of the Public Works Admin¬ 
istration and a statement of its policies, the Administrator 
submitted a report to Congress, a document some three hunf 
dred pages in length, giving the information called for by 
the Resolution, including a detailed list containing the nameL 
location, and type of each approved project and the amount 
of funds allocated therefor. 

Thereafter, on June 19,1934, Congress enacted the Emerh 
gency Appropriation Act, Fiscal Year of 1935 (Pub. Noj. 
412, 73rd. Cong., 2d Sess.), which, among other things au¬ 
thorized not exceeding $500,000,000 for public works undejr 
Title II of the National Industrial Recovery Act. On April 
8,1935, Congress enacted the Emergency Relief Appropriaj- 
tion Act of 1935, which, among other things, authorized the 
continuance of the Public Works Administration and thj* 
performance of its functions, and made available additionajl 
sums for loans and grants to States, municipalities, anjl 
other public bodies. 

214 40. j 

Public Works Administration Program 
National in Scope. 

A total of 7,957 projects, of many different types and ex¬ 
tending into every county in the United States except thre^, 
have been approved by the Public Works Administratiop 
and funds allocated therefor. Of this number, 260 are elec¬ 
tric power projects, 85 being located in places where pri¬ 
vately-owned electric facilities are now being operated. The 
amount allotted for all non-Federal PWA projects is 
$1,222,636,961. The total allotted for the 85 competing elec¬ 
tric projects is $58,768,800, representing 1.1% of the total 
number of allotments and 4.8% of the total amount of allot¬ 
ments. 

41. 

! 

General Welfare. 

Each of the projects herein involved is a part of a pro¬ 
gram of national scope, is designed to relieve unemploy- 
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ment, and promotes the general welfare of the United 
States. 

42. 

Loans Reasonably Secured. 

No attempt was made by the plaintiffs in any case except 
with respect to Plainview, Texas, to prove that the loans 
were not reasonably secured and that the projects were not 
self-liquidating. In the case of Plainview, Texas, there is 
substantial evidence to support the determination of the Ad¬ 
ministrator that the Plainview project is self-liquidating 
and that the loan is reasonably secured. 

As to all other projects involved in this litigation, except 
that in Iowa City which involved a grant only, the Admin¬ 
istrator has made a determination that the loans are rea¬ 
sonably secured. 

43. 

Projects Approved. 

Each of the projects herein involved has been approved 
by the Administrator and by the President of the United 
States. 

215 44. 

Work on Projects 

The President of the United States has determined that 
in the case of the projects to be constructed in the Cities of 
Iowa City, Iowa, and Hartselle, Russellville, and Gunters- 
ville, Alabama, with funds appropriated under the Emer¬ 
gency Relief Appropriation Act of 1935, 25% of the loan or 
grant, or the aggregate thereof, will be expended for work 
on each project. 

45. 

The Court judicially notices that the census of 1930 indi¬ 
cates that in the years 1923-1925 there were approximately 
forty-one million people over the age of ten years gainfully 
employed in the United States. This number included agri¬ 
cultural and industrial workers. Of this group eight mil¬ 
lion were employed in industry. These are subdivided into 
workers in the durable and non-durable industries. The 
durable goods industries include firms manufacturing such 
products as iron and steel, machinery, transportation equip- 
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ment, railroad repair shops, non-ferrous metals, lumber 
and allied products, stone, clay and glass products. In the 
non-durable goods groups are textiles and their products, 
i such as clothing, leather and its products, such as boots and 
shoes, food and kindred products, tobacco manufacturers* 

1 paper, printing, chemicals, and rubber products. 

During the period 1923-1925 the average number of perj 
sons employed in the durable goods group and the non-dur| 
able group was approximately equal, there being over fou} 
million persons in each group. 

From data computed by the Bureau of Labor Statistics 
of the Department of Labor, it appears that if th^ 

1 216 average monthly number of persons employed during 
the years 1923-1925 be taken as normal and indicated 
; by the index number 100, then both the durable goods and 
the non-durable goods industries stood together in August 
of 1929 at the figure 107. From the year 1923 to the year 
1929 there was very small variation in the movement of em- 
! ployment in the durable and non-durable goods groups. Bd- 
i ginning with the latter part of 1929 employment in bot^i 
groups decreased, but in the durable goods industries it de¬ 
creased more rapidly than in the consumers’ or non-durd- 
ble goods industries. 

During the first six months of the year 1933, the index of 
employment in the durable group varied between approxi¬ 
mately 45 and 50, while during the same period the indei 
of employment in the non-durable group varied betweed 
approximately 75 and 85. 

46. 

Pursuant to the provisions of PWA contracts, contrac¬ 
tors engaged in furnishing materials and labor on public 
works projects are required to furnish reports to tlje 
Bureau of Labor Statistics giving data in regard to the 
number of people on the payroll, the amount of the payroll, 
the man-hours of work at the site of the construction proj¬ 
ect and the expenditures for construction materials. Upon 
the basis of information so received, a study was under¬ 
taken by the Bureau of Labor Statistics of six power proj¬ 
ects already completed with funds furnished by the Public 
Works Administration. The total expenditure for labor 
and materials amounted to $461,628. The study shows that 
of this amount the labor at the site accounted for 13.2% of 
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the total expenditure, and materials for 86.7%. There were 
85,529 man-hours created by these projects and 380,000 
man-hours of indirect labor in fabricating, transporting, 
and producing the materials. Four and four-tenths man¬ 
hours of indirect labor were created for each man-hour of 
labor at the site. The conclusions of the Bureau of Labor 
Statistics as to indirect labor are approximations based 
upon carefully worked-out averages, and do not purport 
to be precise. 

From July, 1933, until March, 1936, a total of $1,- 

217 177,000,000 was advanced by the Public Works Ad¬ 
ministration for the purchase of materials for public 

works projects. 

47. 

The fundamental purpose of PWA was and is to relieve 
existing widespread unemployment, and to increase pur¬ 
chasing power through the construction of useful public 
works. 

48. 

Public Works projects are particularly adapted to re¬ 
lieving unemployment in the durable goods industries, by 
providing both direct employment, which is work at the site 
of the project, and indirect employment, which is work in 
industries supplying materials for use at the site, mining 
industries, and transportation facilities. 

49. 

50. 

The discretionary powers authorized by Section 203(d) 
of Title II of the National Industrial Recovery Act have 
never been exercised. 

218 Conclusions of Law 

1 . 

The applicable provisions of Title II of the National In¬ 
dustrial Recovery Act and of the Emergency Relief Appro¬ 
priation Act of 1935 and the contracts and the loans and 
grants involved in these suits are valid and constitutional. 
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i 

2 . 

The applicable provisions of Title II of the National In¬ 
dustrial Recovery Act and of the Emergency Relief Appro- 
1 priation Act of 1935, and the contracts and the loans and 
grants involved in these suits involve valid expenditures 
for the general welfare, and involve no improper delegation 
of legislative power and no exercise of any improperly 
delegated power, and do not violate the Tenth Amendment 
or any other provisions of the Constitution. 

3. ! 

4. 

Title II of the National Industrial Recovery Act sets 
forth definite standards with respect to the purposes of tie 
expenditures by the Administrator and the means by whicjb 
such expenditures should be made. These standards, 
219 as administratively interpreted, were reaffirmed ijy 
the Emergency Relief Act, Fiscal Year of 1935, ap¬ 
proved June 19, 1934, and were also reaffirmed by and in¬ 
corporated in Section 12 of the Emergency Relief Apprp- 
priation Act of 1935, approved April 8, 1935. 

5. | 

If the making of the loans and grants results in lower 
rates, such result is but the incidental effect of what the 
States and their municipalities voluntarily decide to do, aijid 
therefore cannot have the effect of making such loans and 
grants invalid. 

6 . 

I 

Under the contracts involved in these cases the United 
States will have no control of the rates charged by, or t^ie 
operation and management of, the plants of the several 
cities, and no rights with respect thereto other than thpse 
which any other holder of the bonds of any such cities 
would have under the laws of the States in which the cities 
are situated. The rates charged by the several cities, and 
the operation and management of their plants will in all 
respects continue to be subject to regulation by the sevetal 
States in which the several cities are situated. The United 
States is in no way attempting to and will in no way be able 
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to regulate commerce within any of the States, as a result 
of said contracts. 

7. 

The contracts and the proposed loans and grants in¬ 
volved in these suits are made and being made in full com¬ 
pliance with the applicable statutes. 

8 . 

Title II of the National Industrial Recovery Act and the 
Emergency Relief Appropriation Act of 1935 authorize 
the making of loans and grants by PWA to municipalities 
for the purpose of financing the construction of muni- 
220 cipally-owned generating plants and distribution sys¬ 
tems, regardless of whether or not they compete with 
plants or distribution systems owned by privately-owned 
public utility companies, or will supplant the same where 
the franchises of such companies have expired. 

9. 

The provision of the Emergency Relief Appropriation 
Act of 1935 requiring that the President determine that, in 
the case of loans or grants to cities, not less than twenty- 
five per cent thereof would be expended for work under 
each particular project should be construed as referring 
not only to work on the site of the particular project, but 
also to include indirect labor resulting from the expendi¬ 
tures for such project. 

10 . 

The administrative interpretation of the provisions of 
Title II of the National Industrial Recovery Act with refer¬ 
ence to the preparation of a comprehensive program of 
public works, as set forth in Finding of Fact No. 39, and 
the inclusion of projects therein was a reasonable, practical 
and proper interpretation. Moreover, that interpretation 
has been adopted, ratified and approved by the Congress 
by the subsequent statutes above referred to. 

11 . 

The execution and performance by the defendants of the 
contracts with the Cities of Florence, Sheffield, Tuscumbia, 
Decatur and Plainview are authorized by Title II of the 
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National Industrial Recovery Act as continued by Section 
12 of the Emergency Relief Appropriation Act of 1935, ahd 
execution and performances by the defendants of the con¬ 
tracts with the Cities of Hartselle, Russellville, Gunters- 
ville and Iowa City are authorized by the Emergency Re¬ 
lief Appropriation Act of 1935. 


221 


The execution and performance of these contracts are in 
all respects lawful under the Constitution and laws of the 
United States, and as to the cities other than Iowa City, 
under the laws and constitutions of the States in which j;he 
respective cities are situated. As to Iowa City, all ques¬ 
tions of state law set forth in the Bill of Complaint w^re 
by stipulation withdrawn from consideration in these suits. 

14. 

I 

The acts of the President and the Administrator in thbse 
cases were not unreasonable and were within the range of 
sound discretion. j 

The acts of the President and the Administrator in ap¬ 
proving and making the contracts and the loans and grants 
called for the exercise of administrative discretion not Sub¬ 
ject to judicial review unless arbitrary and unreasonable. 

15. 

Each of the cities involved herein except Iowa City has 
the right under the Constitution and statutes of its State 
to build its proposed plant, to issue the proposed botids, 
and to receive the proposed grants for financing the con¬ 
struction of such plant. 


The plaintiffs have a standing as litigants in accordance 
with Frost v. Corporation Commission, 278 U. S. 315, which 
required the Court to hear their claims and decide them on 
the merits. ! 


222 17. 

The plaintiffs are not entitled to the injunctions prayed 
for in the bills of complaint, or any other equitable relief 
in these actions. 
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18. 

The bills of complaint should be dismissed on the merits 
with costs, and a decree should be entered accordingly. 

19. 

Each city involved in these suits has a right to engage in 
competition with plaintiff utility company operating within 
that city, and to require that plaintiff to discontinue its 
operations in such city when its franchise has expired. 

20 . 

The provisions of the contracts relating to wages and 
hours and conditions of labor in fhe construction of the 
projects are stipulated by the contracts, and cannot be 
changed by any of the defendants. 

21 . 

The contracts contain no provisions constituting any dele¬ 
gation by any of the cities involved in these suits of their 
powers to the defendants or to the United States. 

22 . 

ALFRED A WHEAT 
Chief Justice 

June 26, 1936 

Note: This is filed in 58,810, the Texas Utilities case. 
Ink corrections show only changes made in original. 

223 Decree 

Filed June 26 1936 

##*##*♦**# 

These causes came on to be heard at this term on the 
merits and after the taking of testimony on behalf of all 
parties, were argued by counsel; and upon consideration 
thereof, it is this 26th day of June, 1936, 

Ordered, Adjudged and Decreed that the bill of complaint 
in each of the above causes be and it is hereby dismissed on 
the merits, with costs. 

ALFRED A. WHEAT 
Chief Justice . 
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From the foregoing decree the plaintiffs in each causie 
give notice of appeals in open court to the United States 
! Court of Appeals for the District of Columbia, which ap¬ 
peals are hereby allowed, and undertaking for costs is fixed 
at $100, or $50 cash in each case. 

ALFRED A. WHEAT 

Chief Justice. 

224 Order Continuing Preliminary Injunction 

Filed June 26 1936 

###*#*#**• 

The above entitled cause having been consolidated with 
1 Equity No. 58927, 59081 and 59671, both for trial in this 
Court and on appeal, and it appearing to the Court that the 
United States Court of Appeals for the District of Columbia 
has directed that the preliminary injunctions theretofote 
entered in said three cases shall be continued, and appeals 
having been this day taken in open Court from the decree 
! of this Court dismissing the bills of complaint in said 
causes, as well as in this cause, and counsel for the defen¬ 
dants having signified that there was no objection to the 
entry of this decree, it is, by the Court, this 26th day of 
June, 1936, j 

Adjudged, Ordered and Decreed, that the preliminary in¬ 
junction heretofore entered in the above entitled cause 4n 
the 16th day of January, 1936, and the injunction undertak¬ 
ing heretofore filed herein on the same day, be and the santie 
are hereby continued in full force and effect until the final 
determination of this suit. 

ALFRED A. WHEAT 

Chief Justice.\ 

No objection:— 

ALEXANDER HOLTZOFF 
Attorney for defendants 

225 Memoranda 
June 26,1936. 

Order extending time to file Statement of Evidence to ajid 
including August 5,1936. j 
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Julv 14,1936. 

$50 deposited in lieu of bond on appeal. 

August 5,1936. 

Statement of Evidence and notice filed. 


August 15, 1936. 

Statement of Evidence signed. This is the same State¬ 
ment of Evidence transmitted to Court of Appeals, in causes 
Nos. 58927 and 59071, in Equity. 


226 Assignments of Error. 

Filed August 15 1936 

######•**• 

Now comes the plaintiff and assigns as errors the action 
of the Court in the following particulars: 

1. The Court erred in dismissing the bill of complaint and 
in making its conclusions of law numbered 17 and 18. 

2. The Court erred in making its conclusions of law num¬ 
bered 1, 2, and 4, the error being that in so far as Title II 
of the National Industrial Recovery Act and The Emer¬ 
gency Relief Appropriation Act of 1935 were construed to 
authorize the acts of the defendants herein said statutes 
violate the Constitution of the United States in the follow¬ 
ing respects: 

(a) Neither Article I, Section 8, Clause 1 or 2, nor any 
other Section or Clause thereof grants to Congress the 
power to authorize the acts of the defendants; among other 
things the general welfare of the United States is not sub¬ 
served thereby, but the benefits, if any, of the proposed ac¬ 
tion are purely local and not national. 

(b) The Tenth Amendment denies to Congress the power 
to authorize the acts of the defendants in that 

(1) they regulate and affect matters of purely local con¬ 
cern in Iowa City, Iowa, wholly within the police 

227 power of the State of Iowa, and not subject, directly 
or indirectly, to Federal control; 
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(2) their primary purpose and necessary effect is to 
regulate and lower intrastate electricity rates and to pro¬ 
mote public ownership of electricity facilities; 

(3) their purpose and effect is to effectuate control by 
the Federal Government over working conditions and other 
details of the construction and operation of electricity proj¬ 
ect in Iowa City, Iowa. 

(c) Both Title II of the National Industrial Recovery 
Act and The Emergency Relief Appropriation Act of 1935 
delegate power beyond the limitations of Article I, Section 
1; Article I, Section 8, Clauses 1, 2, and 18; Article I, Sec¬ 
tion 9, Clause 7; Article II, Section 1; and the other provi¬ 
sions of the Constitution contemplating a division of po\ter 
among independent branches of the Government of the 
United States. 

(d) Neither the said statutes nor the acts of the defen¬ 
dants have provided the plaintiff with an adequate hear¬ 
ing, and they otherwise arbitrarily provide for and sqek 
the taking of the plaintiff’s property without the due pro¬ 
cess guaranteed by the Fifth Amendment. 

(e) They set up no adequate standards to guide the 
President and his appointees in the exercise of their dis¬ 
cretion in carrying out the powers attempted to be con¬ 
ferred upon them. 

3. The Court erred in making its conclusion of law num¬ 
bered 4 the error being, in addition to that set forth in As¬ 
signment 2, supra , that neither the Emergency Relief J^ct 
of 1935 nor Section 12 of The Emergency Relief Appropri¬ 
ation Act of 1935 reaffirmed any standards, as administra¬ 
tively interpreted or otherwise, set forth in Title II of the 
National Industrial Recovery Act. 

4. The Court erred in making its conclusion of law num¬ 
bered 5, the error being that the lowering of rates is pot 

the incidental effect of what the States and muriici- 
228 palities decide to do, but is the paramount, desijred 
and necessary effect of the defendants ’ actions. 

5. The Court erred in making its conclusion of law num¬ 
bered 6, the error being that the defendants, through Con¬ 
trol over allotted funds and otherwise, retain unlimited 
power with respect to the Iowa City project, and that the 
defendants are exercising and will in the future exercise 
this control, as well as their other powers, to effectuate 
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regulation of commerce, within the State of Iowa and other 
States, in derogation of the police power of the States. 

6. The Court erred in making its conclusions of law num¬ 
bered 7, 8, 9, 10, 11, and 14, the error being that the action 
of the defendants is not authorized by Title II of the Na¬ 
tional Industrial Recovery Act or The Emergency Relief 
Appropriation Act of 1935 for the following reasons: 

(a) The comprehensive program required by Section 202 
and 203 of the National Industrial Recovery Act has never 
been prepared. 

(b) The Iowa City project is not reasonably designed to 
increase employment quickly as required by Section 203 of 
the National Industrial Recovery Act and Section 1 of The 
Emergency Relief Appropriation Act of 1935. 

(c) The Iowa City project is not “useful”, in the sense 
required by law, but is wasteful and useless. 

(d) This project is designed to effectuate the reduction 
of and control over intrastate electricity rates at the defen¬ 
dants’ direction and the furthering of public ownership of 
electricity facilities. 

7. The Court erred in making the first clause of its con¬ 
clusion of law numbered 13 for the reasons set forth in 
Assignments 2 and 6, supra. 

8. The Court erred in making its conclusions of law num¬ 
bered 13,15, and 21 for the reasons set forth in Assignments 
2 and 6, supra. 

9. The Court erred in making its conclusion of law 
229 numbered 20 for the reason that the defendants may 
impose such changes. 

10. The Court erred in making its conclusion of law num¬ 
bered 14 for the reason among others, in addition to those 
set forth in Assignment 6, supra , that thus to limit judicial 
review deprives the plaintiff of the privilege of the full and 
complete judicial scrutiny of the facts, jurisdictional and 
otherwise, guaranteed it by the due process clause of the 
Fifth Amendment, by Article III, Sections 1 and 2 of the 
Constitution, and by Title 18, ch. 3, Sec. 41, 43, 44, and 47 
of the Code of the District of Columbia. 

11. The Court erred in making conclusion of law num¬ 
bered 9, the error being that the term “work” as used in 
The Emergency Relief Appropriation Act of 1935 does not 
include indirect labor resulting from the expenditures for 
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such projects, but only includes direct labor at the site o' 
the projects. 

12. The Court erred in making its conclusion of law nump 
bered 19, the error being that the City of Iowa City may 
not compete with or supplant plaintiff in an illegal manner 
and particularly by means of a grant from the United Statep 
on the terms and conditions involved in this case. 

13. The Court erred in its Finding of Fact No. 19, th£ 
error being that there was no evidence that the City of Iow4 
City is authorized to issue bonds and receive grants for th4 
purpose of financing the construction of a municipal^ 
owned electric light and power plant and distribution sys¬ 
tem and such issues were expressly withdrawn from this 
suit. 

14. The Court erred in making its seventh paragraph of 
finding of fact numbered 31, the error being that the actioh 
of the Special Board for Public Works upon application^ 
was taken subsequent to action by the Administrator. 

15. The Court erred in making its finding of fact nuni- 
bered 32, the error being that in the case of electricity 

projects, including that for Iowa City, preferenti41 
230 treatment was given by PWA, and through the Elec¬ 
tric Power Board of Review private utilities were 
given an opportunity to escape competition by lowering 
their rates to a point satisfactory to Federal officials wh^ 
had no legal interest in the matter; and that in the case of 
electricity projects, including that of Iowa City, a peculiar 
test of social desirability was applied by PWA and the 
defendants, to-wit, the lowering of electricity rates anpi 
extension of public ownership. 

16. The Court erred in findings Nos. 31 and 32, the error 
in addition to the foregoing being that the application of 
Iowa City for funds was not examined and reported on by 
representatives of the Legal, Engineering and Financial 
divisions of the State Office of PWA for Iowa. 

17. The Court erred in making its finding of fact num¬ 
bered 33, the error being that certain of the subordinate 
bodies of PWA and agents of defendants were authorized 
to solicit applications through publicity and otherwise ai*d 
to enter into negotiations with private utilities relative tjo 
electricity rates. 

18. The Court erred in making its finding of fact num¬ 
bered 35, the error being that PWA and the defendants did 
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make the determination that competition with the plaintiff 
was desirable, the error further being that PWA and the 
defendants solicited applications for projects through wide¬ 
spread publicity and offers of free gifts and otherwise, that 
the defendants have sought injury to the plaintiff and the 
lowering of rates in Iowa City and in other intrastate locali¬ 
ties throughout the nation, and that the arrangements with 
Iowa City do purchase control by defendants over matters 
of local concern. 

19. The Court erred in making its findings of fact num¬ 
bered 36, 37 and 38, the error being that they have no sup¬ 
port in the evidence; and further that the offer made to 
Iowa City was based upon an application providing for a 
specified schedule of rates and a total elimination of plain¬ 
tiff from competition with the proposed municipal plant. 

20. The Court erred in making its findings of fact 
231 numbered 41, the error being that the finding is in 
truth a conclusion of law and, further, is contrary to 
the evidence. 

21. The Court erred in making its finding of fact num¬ 
bered 44, the error being that the action of the President in 
stating that 25% of the loan or grant to the City of Iowa 
City or the aggregate thereof will be expended for work on 
the project was not a determination of such facts. 

22. The Court erred in making its finding of fact numbered 
47, the error being the same as that in the case of finding 
numbered 41, supra , and being further that the purpose and 
necessary effect of the defendants ’ acts was to regulate and 
lower intrastate electricity rates and to further public 
ownership of electricity facilities by encouraging munici¬ 
palities to undertake such projects, by threatening private 
utilities with competition unless rates were reduced, and by 
other means; and being further that the relief of unemploy¬ 
ment did not enter into the defendants’ consideration, and 
projects were not financed for that purpose or with that 
effect. 

23. The Court erred in making its finding of fact num¬ 
bered 48, the error being that there is no evidence that elec¬ 
tricity projects such as that in Iowa City is particularly 
adapted to the relief of unemployed persons, but the evi¬ 
dence shows that the direct labor furnished by such projects 
is negligible in amount, and such as is furnished is at 
cpreatly higher cost than in the case of any other type of 
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project financed by PWA, that the indirect labor involved 
' is uncertain and speculative in amount, location, and char¬ 
acter, that all labor involved will not necessarily or prob- 
1 ably go to unemployed persons but will go to any person^ 
whom private contractors may choose to employ, and chiefly 
to skilled workers in crafts wherein there is, and, at the tiiW 
the bills herein were filed, there was little if any unemploy| 
ment. 

24. The Court erred in failing to find that the plaintiff 
adequately serves the electricity needs of Iowa City, Iowa), 

and its residents under the regulation of the City 
232 Council of Iowa City a body created by the law of 

Iowa with general and exclusive power and jurisdicL 
tion to regulate and supervise electric utilities in Iowa City, 
and, that the defendants’ project will not serve new userk 
or promote any other useful purpose but will merely dupli¬ 
cate present service, destroy the existing facilities and com¬ 
pletely eliminate the plaintiff from the City of Iowa City, 
thereby causing the unemployment of a number of em¬ 
ployees of the plaintiff, and, further, adversely affect elec¬ 
tricity service in Iowa City and contiguous territory which 
the plaintiff has for some time supplied at progressively 
reduced rates; and will increase the cost to consumers of 
gas now supplied to Iowa City by plaintiff. 

25. The Court erred in failing to find that no compre¬ 

hensive program of public works has ever been prepared, 
and that the defendants have merely financed individual 
projects from time to time without regard to any compre¬ 
hensive program, unless it be a program to reduce elec¬ 
tricity rates and further public ownership of electricity 
facilities. j 

26. The Court erred in failing to find that the defendants, 

through control over the funds wherewith projects ate 
financed, through their power of rescission of agreements 
and allotments, through their inspectors, and otherwise, 
required the construction of projects according to plans and 
specifications, construction policies, standards of materials, 
etc., imposed and fixed by the defendants. j 

27. The Court erred in failing to find that neither tie 
defendants, the President of the United States, nor anyone 
else, ever made any findings of facts with respect to whether 
public works projects, and specifically the Iowa City project, 
came within the statutory authorization of Congress. 
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28. The Court erred in failing to find that the action of 
the President referred to in its finding of fact numbered 44 
was taken with no evidence or information before him sup¬ 
porting such a determination, and that there will not be 
spent for work on the project of the City of Iowa City 
233 25% of the loan or grant or aggregate thereof. 

29. The Court erred in failing to find that funds 
borrowed by the United States are to be a source for the 
funds to be used to finance the electricity project of Iowa 
City. 

30. The Court erred in failing to find that neither the 
defendants, nor anyone else, ever afforded to the plaintiff 
any opportunity to be heard, to examine and cross-examine 
witnesses, and to present evidence bearing upon its rights 
with respect to the proposed loans and grants to the City of 
Iowa City. 

31. The Court erred in failing to find the facts set forth 
in Assignments 15, 17, 18, 22 and 23 herein. 

32. The Court erred in failing to find that the City of 
Iowa City took no action looking to the establishment of a 
municipally owned electricity plant until September 1,1933; 
subsequent to the passage of the National Industrial Re¬ 
covery Act and the offers of financial assistance made by 
defendants. 

33. The Court erred in refusing to require the defendants 
to produce a memorandum from Henry Hunt, Chairman 
PWA Electric Power Board of Review to Harold L. Ickes, 
Administrator, a letter from said Administrator to the 
President, and a memorandum from the President to the 
Administrator, all subpoenaed by the plaintiff and by which 
plaintiff offered to prove that the conduct of the Electric 
Power Board of Review was in accordance with instruc¬ 
tions of the Administrator and the President. 

34. The Court erred in excluding testimony of the wit¬ 
ness Rau by which the plaintiff offered to prove that the 
Electric Power Board of Review was governed by instruc¬ 
tions from the Administrator and the President; that when 
an application for a loan and grant for a municipal electric 
project came before it, the Board considered first whether 
the project would reduce the rates paid for electric energy; 
that if it would not, the Board would disapprove the appli¬ 
cation; that private utilities were notified that if they 
lowered their rates below the proposed city rates the 
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234 project would be disapproved; that the city appli¬ 
cant was then given a further chance to reduce the 

proposed rates; and that applications were in many in¬ 
stances disapproved by the Board if the City could not meet 
the private utility reduced rates. 

35. The Court erred in excluding testimony of the wit¬ 
nesses Vennard, Cary, Board, Kennedy and Byerly and 
documentary evidence by which plaintiffs offered to prove 
in specific instances the practices mentioned in Assignment 
34, the final action taken in such cases by PWA, and admis¬ 
sions relevant thereto binding upon the defendants. 

36. The Court erred in excluding telegraphic correspon¬ 
dence between the defendant Ickes and one F. T. Posft, 
Plaintiffs’ Exhibits for Identification Nos. 231 and 232, by 
which plaintiff sought to show an admission by the defen¬ 
dant that the PWA Electric Power Board of Revietw 
engaged in such negotiations as are set forth in Assign¬ 
ment 34 with his knowledge and approval. 

37. The Court erred in ruling that the defendants nepd 
not produce in response to a subpoena the findings, recoih- 
mendations or reports of the Electric Power Board of Re¬ 
view, the examining divisions of PWA or any agency what¬ 
ever of PWA, except the Special Board of Public Works, 
upon the projects here involved. 

38. The Court erred in ruling that the defendants nepd 
not produce in response to subpoena the resolutions ahd 
other proceedings of the Special Board for Public Works 
determining the principles to govern the allotment and ex¬ 
penditure of funds under Title II of the National Industrial 
Recovery Act. 

39. The Court erred in excluding from evidence a bopk 
and certain magazine articles written by the defendant Ickes 
and certain passages therefrom (Plaintiffs’ Exhibits for 
Identification Nos. 123,141,143) and certain documents ajad 
letters issued and written by PWA (Plaintiffs’ Exhibits for 
identification Nos. 140, 217-230, inclusive, and 254) offered 
as admissions by the defendants of the truth of the fabts 
stated by which plaintiff sought to show that the purpbse 
and effect of the acts of the defendants here complained of 
was to regulate and control the intrastate business of the 

plaintiff in generating and selling electric energy ajnd 

235 the rate charged by it, to establish yardsticks to 
measure charges for such energy sold in intrasthte 
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commerce, to promote public ownership of electric generat¬ 
ing and distributing systems,— all in accord with the so- 
called National Power Policy of the Federal Administra¬ 
tion—; and that the defendants solicited and promoted the 
cooperation of political subdivisions of States in under¬ 
taking such projects, that the plaintiff and other privately 
owned utilities were denied a hearing with respect to such 
projects, and, by the control of the funds expended, that the 
defendants controlled the execution of such projects. 

40. The Court erred in excluding from evidence certain 
publications of the National Power Policy Committee, ad¬ 
dresses of the President, publications of the Tennessee 
Valley Authority, (Plaintiffs ’ Exhibits for identification 
Nos. 165-170, inclusive, 175-179, inclusive, 181, 183, 184), 
setting forth the so-called National Power Policy of the 
Administration referred to by the defendant Ickes, by which 
plaintiff sought to show that the purpose and effect of the 
acts of the defendants here complained of were as set forth 
in Assignment 39. 

41. The Court erred in refusing to receive the testimony 
of the witnesses Lawrence, Field and Byerly, and the deposi¬ 
tions of the witnesses Hiss, Harvey, Hoffman, Dysart and 
Rowell and documentary evidence (Plaintiffs’ Exhibits for 
identification 21, 22, 268, 269, 270) by which plaintiff sought 
to prove that the offer of PWA to make a grant of from 30 
to 45 per centum of the cost of construction of municipal 
electric projects and to lend the remainder of the cost to 
be repaid only out of the earnings of the proposed project 
had the effect of inducing certain of the municipalities here 
involved and municipalities generally to undertake such 
projects and that in elections held to vote upon such projects 
the proponents thereof represented said offer as a gift im¬ 
posing no liability upon the recipients. 

42. The Court erred in permitting the witness Ickes to 
testify as to action he took concerning correspondence by 

Mr. Hunt relating to an application of Hiram, Ohio, 
236 and in receiving in evidence Defendants’ Exhibit 

No. 11. 

43. The Court erred in permitting the witness Ickes upon 
his redirect examination to answer the following question: 
‘ 4 Your purpose in making these contracts for these com¬ 
petitive projects always was to increase employment quickly 
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as the statute required, and these other considerations were 
only incidental and collateral V ’ 

44. The Court erred in refusing to require the production 
by the defendants, in response to plaintiffs’ subpoenas 
duces tecum, of each of the following documents and in 
depriving plaintiff of the right to offer such documents in 
evidence: 

(a) The report of State Engineer P. F. Hopkins to PWA 
on the application of Iowa City for a loan and grant. 

(b) The report of the Engineering, Legal and Financial 
Divisions of PWA at Washington on said application. 

(c) The application for allotment of funds under Emer¬ 
gency Belief Appropriation Act of 1935, NEC Form 3, 
addressed to the National Emergency Council with respect 
to the application of the City of Iowa City. 

(d) The report of R. V. L. Wright on the remonstrance 
i of the plaintiff in connection with the application to rein¬ 
state the original application of the City of Iowa City. 

(e) All other memoranda or reports by the Iowa Fipld 
Office of PWA which the witness Hopkins made to the Ad¬ 
ministrator or the Department in connection with the Io|wa 
City Project. 

45. The Court erred in excluding each of the following 
i portions of evidence offered by plaintiffs as follows: 

(a) In sustaining defendants’ objection to the question 
put to the witness R. B. MacDonald with respect to ihe 
history of rates in Iowa City from 1920 to date and ihe 
trend thereof, and in rejecting plaintiff’s offer to prove 

! by said witness that since 1926 the average cost of electricity 
in Iowa City has decreased 52%. 

(b) In excluding plaintiff’s evidence that the electric 

i rates in effect in Iowa City are lower than the rates 

237 in any city in Iowa of comparable population. 

(c) In excluding plaintiff’s Exhibits for identifi¬ 
cation Nos. 45, 54, 55, 58, 59 and 60 and each of them. 

WALTER B. GUY 
LOUIS H MANN 
C D WATERMAN 
WAYNE G COOK 

Davenport, Iowa . 

Attorneys for Plaintiffi 
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Service of the foregoing, bv copv, acknowledged this 15th 
dav of August 1936. 

1 ALEXANDER HOLTZOFF 

Attorney for Defendants. 

238 Designation of Record. 

Filed July 28 1936 

********** 

The Clerk will please prepare the record on appeal in the 
above entitled cause and include therein the following: 

1. Bill of Complaint with Exhibts thereto. 

2. Memorandum that a preliminary injunction was en¬ 
tered January 16, 1936. 

3. Order consolidating causes. 

4. Ansvrer to bill of complaint and Exhibit. 

5. Amendment and Supplement to bill of complaint. 

6. Memorandum Opinion of Chief Justice Wheat filed 
June 5, 1936. 

7. Finding of Fact and Conclusions of Law filed June 
26, 1936. 

8. Final decree entered June 26, 1936, and plaintiff’s 
notation of appeal therefrom. 

9. Order continuing preliminary injunction. 

10. Notation of deposit of $50.00 cash by plaintiff in lieu 
of cost undertaking on appeal. 

11. Memoranda as to filing, submission and signing of 
Statement of Evidence. 

12. Statement of Evidence. 

13. Assignment of errors. 

14. This designation. 

WALTER B GUY 
LOUIS H. MANN 

239 1 CD WATERMAN 

WAYNE G COOK 
Attorneys for Appellant. 

Service of the foregoing designation of record by copy 
Acknowledged this 28 day of July 1936. 

! ALEXANDER HOLTZOFF 

Attorneys for Defendant. 
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240 District Court of the United States 

for the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 239, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is ma^e 
part of this transcript, in cause No. 60245 in Equity, wherein 
Iowa City Light and Power Company, a corporation, is 
Plaintiff and Harold L. Ickes, Administrator of the Federal 
Emergency Administration of Public Works, et al, are Be- 
fendants, as the same remains upon the files and of recofd 
in said Court. 


IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 15th day of October, 1936. 


(Seal) 


C. E. STEWART, 

Clerk . i 


Endorsed on Cover: No. 6865. Iowa City Light ai^d 
Power Company, a Corporation, Appellant, vs. Harold p. 
Ickes, Administrator &c. et al. United States Court bf 
Appeals for the District of Columbia Filed Oct 20 1936 
Moncure Burke, Clerk 


